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CASE HISTORY

Our House timely appealed a March 22, 2001 determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. McKenzie’s separation from work. The issue is whether Ms. McKenzie voluntarily left suitable work without good cause, or if she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. McKenzie began working for Our House on May 8, 2000 as an assisted living aide. She quit her employment on October 7. According to her, she quit at the suggestion of her doctor because of back pain caused by the work. According to Daniel Smith, the administrator and co-owner,
 Ms. McKenzie quit to return to school. Ms. McKenzie then returned to work on December 3 in the same position. She again quit on February 23, 2001. At the time work ended, she was usually scheduled to work 32 hours per week. She was paid $8.00 per hour.

Ms. McKenzie quit the second time when she realized that her back was not getting better. She was taking a lot of prescription and over-the-counter pain medication. She had seen a doctor in December for her epileptic condition, but also told the doctor about her back problems.

Exhibit 7 is a medical report from Dr. Dalma. On this report, signed on March 22, Dr. Dalma states that she had not seen Ms. McKenzie since October 26. Dr. Dalma also writes that she would recommend “work with minimal lifting. Pt had been advised that ongoing lifting could be detrimental & cause on going back strain. . . . Pt did not consult me about quitting her job, but she does have a history of ongoing lumbar strain & a job (such as an aid in an assisted living home) with lots of lifting would not be best for this condition.”

Our House contends that Ms. McKenzie quit because of a staff meeting held on February 23. During this meeting, Mr. Smith said that an employee had encouraged a mentally retarded resident to ask one of aides out on a date. He further said that they would not tolerate this. Mr. Smith did not mention any employee by name, although the employer believes Ms. McKenzie encouraged the resident. After the meeting, Mr. and Mrs. Smith followed Ms. McKenzie into the kitchen. According to Mr. Smith, Ms. McKenzie “looked sheepish.” Ms. McKenzie would not speak to Mrs. Smith about it.

A couple hours later, Ms. McKenzie telephoned Mrs. Smith asking if she could leave work early. Mrs. Smith approved. That evening, Ms. McKenzie called again, saying that she quit. Ms. McKenzie gave Mrs. Smith no reason for quitting.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Ms. McKenzie contends that she quit because of her back. Our House contends that she quit because of the staff-meeting incident. The timing of her quit supports a conclusion that she quit because of the incident.

Ms. McKenzie had quit earlier because of her back. Knowing that her back hurts when she does this type of work, the Tribunal wonders why she went back to work for Our House. However, she did, and the question then is raised whether the pain was so great as to drive her to leave her employment the second time.

The Tribunal believes that Ms. McKenzie’s back did hurt. She had been seeing a doctor about her back, and her doctor recommended that she not do this type of work. However, there is nothing in the record to show that Ms. McKenzie was considering leaving work at the time she did before the staff meeting. It was only after that meeting that she decided to quit. The Tribunal concludes, therefore, that Ms. McKenzie primarily left her employment because of the reprimand given during the staff meeting.

An employee who leaves work because of disciplinary action does not have good cause to quit if the disciplinary action is warranted. It is well within the employer's rights to take reasonable corrective action. In Craig, Comm’r. Dec. 86H‑UI‑067, June 11, 1986, the Commissioner held that an employee is justified in leaving only if the employer's action was unduly harsh or unwarranted by the alleged offense, or indicated a course of conduct amounting to "abuse, hostility or unreasonable discrimination." The worker must also have made a reasonable attempt to resolve the issue with his employer before quitting.

In this case, the “discipline” was warranted. An employee in such a business should not “encourage” interactions between residents. Nor was the “discipline” unreasonable. The employer brought it up during a staff meeting, but did not mention any names. This does not show "abuse, hostility or unreasonable discrimination." Ms. McKenzie did not have a compelling reason to leave her employment. Further, she made no efforts to resolve the issue with her employer. If she felt grieved by the staff meeting comments, she could have spoken with her employer when they approached her in the kitchen after the meeting.

It is the conclusion of the Appeal Tribunal that Ms. McKenzie voluntarily left suitable work without good cause.

DECISION

The March 22, 2001 determination is REVERSED. Ms. McKenzie is denied benefits under AS 23.20.379 beginning with the week ending March 3, 2001 through the week ending April 7, 2001. Her maximum payable benefits are reduced by three times her weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 5, 2001.


Dan A. Kassner


Hearing Officer
� Elsie Smith is the other co-owner.





