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CASE HISTORY

Mr. Kallio timely appealed a determination issued on April 12, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Kallio last worked for Hanna Auto Wash, Inc. during the period January 5, 2001, through March 29, 2001. He earned $13 for full-time work as a mechanic. Mr. Kallio’s employment ended effective March 29 after he and the owner, Tom Snelling, got into an argument.

On March 29, Mr. Snelling arrived at work earlier than usual (about 5:45 a.m.). Mr. Kallio was already at work. Mr. Snelling was concerned about another worker (Larry) who appeared not to be doing anything. Mr. Kallio indicated that Larry was looking over the equipment to see what needed to be done. 

Several hours later, Mr. Snelling again approached Mr. Kallio to advise he had fired Larry. Mr. Kallio and Mr. Snelling had words between them. Both contend they were threatened by the other. Both agreed that they stepped outside where there were witnesses. 

Mr. Kallio contends Mr. Snelling fired him before the argument ensued and before they went outside. Mr. Snelling contends he did not fire Mr. Kallio--that Mr. Kallio quit and then threatened him. Both agreed that Mr. Snelling asked Mr. Kallio to get his things together and leave the work site.

Mr. Kallio admits that he wanted to quit and had been looking for other work. He did not intend to quit on March 29. 

Exhibit 4 is a summary of a telephone conversation between 

Ms. Miller, manager, and an Anchorage Call Center representative. The summary, dated April 10, contains in part:

Q) did Tom fire him before the argument and threats were made – in other words was he fired because he didn’t do any work that morning or was he fired for insubordination and threatening the owner?

A) He was fired for being on the clock and not working for 4 hours. Tom discharged him before Russ made the threatening remarks.

Ms. Miller admits she obtained the above information from 

Mr. Snelling. She believes she may have misunderstood him. Throughout his testimony, Mr. Snelling could not recall what was said between himself and Mr. Kallio and/or Larry. He knew what his intent was when he spoke to either Larry or Mr. Kallio but could not provide testimony if that intent was made known (verbally) to the two men.

During the last several weeks of Mr. Kallio’s employment, 

Mr. Snelling had been taking a bigger interest in Mr. Kallio’s work performance. He made lists of work that needed to done and put Larry on the day shift to ensure the work got done. There is no evidence of any disciplinary actions regarding Mr. Kallio’s work performance before March 29.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Before a decision can be made whether the disqualifying provisions of AS 23.20.379 apply in this matter, it must first be decided whether this work separation was a quit or a discharge.

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The parties remember the events of March 29 somewhat differently. There is no dispute that Mr. Snelling and Mr. Kallio were at odds with one another. The Tribunal believes Mr. Kallio was discharged. This is supported on the fact that 12 days after the event the employer related that to the Anchorage Call Center and that 

Mr. Snelling had difficulty recalling what was actually said that day. This conclusion is further supported by the fact that the employer asked Mr. Kallio to leave the work site.

The employer has the burden to show misconduct connected with the work. At the point of discharge, there is no evidence of insubordination or failure to perform the work as directed. Even if Mr. Kallio had performance problems, the employer did not provide evidence to show he had been put on notice or was even capable of performing at the level expected.

The Tribunal does not dispute that an employer has the ability to discharge employees who fail to or cannot meet certain company standards. Mr. Kallio, however, was discharged for reasons other than misconduct connected with the work.

DECISION
The determination issued on April 12, 2001, is REVERSED. Benefits are allowed for the weeks ending March 31, 2001, through May 5, 2001, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 13, 2001.
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