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CASE HISTORY

Mr. Reed timely appealed a determination issued on April 12, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if he was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Reed worked for the Anchorage School District (ASD) during the period August 1989 through March 16, 2001. He earned approximately $40,000 per year for full-time work as a middle school teacher. 

Mr. Reed’s employment as a tenured teacher ended effective 

February 8, 2001.

On January 30, 2001, ASD posted a notice that identified expiration dates for its employees’ teaching certificates. Mr. Reed’s certification (issued by the State of Alaska) expired on 

December 16, 1999. On February 1, 2001, Mr. Reed received a memorandum from his employer advising he needed to provide an updated copy of his certification to personnel.

Mr. Reed received a copy of a “Non Compliance Notice” issued on February 8, 2001, from personnel. The notice required Mr. Reed be placed on unpaid leave status but be allowed to substitute teach (Exhibit 17). Mr. Reed continued to teach as a substitute at about half his normal rate of pay.

Upon receipt of the February 8 notice, Mr. Reed began the steps necessary to update his certificate. He was informed he needed to take a Praxis test. Mr. Reed advised his employer that he had already taken the test in 1988. The employer, apparently, believed he refused to take the test (Exhibit 16). Mr. Reed did not refuse, he simply believed he had taken it already and sought to prove that belief.

Mr. Reed contacted the University of Alaska Anchorage to get his Praxis scores. However, the university was unable to locate the actual test. Mr. Reed had to apply to take the Praxis test, which required a 21-day waiting period. He took the test on March 21. 

Mr. Reed is waiting for the results of a retake on the written portion of the test. He hopes to have that result by May 18 and his updated certification shortly thereafter.

Mr. Reed received his initial state certification in 1989. In 1994, he renewed that certification. Mr. Reed contends he did not recall receiving a copy of the renewed certification and therefore did not recall when he needed to renew it again. He believes the certificate is good for about five or six years. Exhibit 14 is a copy of a memo sent to principals and supervisor on October 30, 2000, that states in part:

Note: Once a certificate is renewed, the Alaska Department of Education will mail it to the employee; consequently, it becomes the responsibility of the employee to provide a copy to the employer’s ER Personnel Office.
Mr. Reed does not dispute that it was his responsibility to ensure timely renewal of his certification. He argues, however, that ASD did not notify him until early February 2001 and had allowed him to work with an expired certificate since December 1999. Mr. Reed further argues that two other teachers whose certificates lapsed earlier than his are still employed. He admits he does not know their particular circumstances.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

Mr. Reed did not intend to quit. The employer took the action necessary to remove Mr. Reed from his tenured position. Therefore, this work separation will be viewed as a discharged wherein the employer has the burden to show misconduct connected with the work.

In Morrow, Comm’r Dec. NO. 95 2803, February 1, 1996, the Commissioner states in part:

On appeal to the Department, the claimant contends that she did her best to meet the requirements of her employer but many circumstances hindered her. She also asserts the employer had another reason for terminating her.

We find no material errors in the Tribunal's findings. Briefly stated, the employer discharged the claimant because she let her teaching certificate lapse. The employer had informed her of the requirement to keep it current and had extended the period for her to recertify. Under state teaching requirements, the claimant had five years to take six credits worth of courses. She failed to do so. She was given an extra nine months after her certification lapsed by the employer. At the time of her dismissal, she could not tell when she would complete the courses.  She contends part of the delay was due to a head injury she suffered in 1990, but she acknowledges that was no longer a factor as of July 1993. Although she started school and correspondence courses several times, she completed none of the six credits by the time she was discharged. 

The Division's Benefit Policy Manual, in section MC 255.1  states the following:

     A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  In re Sorensen, Commissioner Review No. 9123334, April 2, 1992. Willful disobedience means that a worker intentionally failed to comply. It does not imply evil intent or malice toward an employer.  If a worker understood an order and knowingly failed to comply, the worker is guilty of misconduct.  Only the unreasonableness of an order itself justifies a refusal to comply.  A worker is not required to obey an unreasonable order.  

We hold that the above policy is consistent with the Department's precedent. After review, we conclude the Tribunal properly applied the law to the facts. The claimant was discharged due to her failure to meet the reasonable requirements of her employer. Her reasons for the failure to meet the requirement do not show that she made a diligent effort to comply. The Department therefore adopts the Tribunal's findings, conclusion, and decision….

Mr. Reed had renewed his certification in 1994. He knew the certification was only good for a set period of time. Mr. Reed should have taken the necessary steps to ensure he timely renewed his certificate. Accordingly, his discharge amounted to misconduct connected with the work.

In regards to the two teachers whose certifications lapsed earlier than December 1999, the Tribunal cannot address their continued employment. Without knowing their specifics, it cannot be assumed Mr. Reed was treated any differently. Their specific circumstances may have allowed them continued employment.

DECISION
The determination issued on April 12, 2001, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending March 24, 2001, through April 28, 2001. Mr. Reed’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 15, 2001.








Jan Schnell








Hearing Officer

