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CASE HISTORY

Ms. McCarty timely appealed a determination issued April 12, 2001 that denied benefits under AS 23.20.379.  The determination held Ms. McCarty was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. McCarty was employed by Kelco Properties Incorporated/Los Amigos restaurant from October 1999 to March 2, 2001.  She last worked as a server.  Ms. McCarty was dismissed from work.

Ms. McCarty’s hours were cut from 30 to 16 hours a week in January 2001.  She was never told why.  Several times over the course of her employment, however, the employer suggested she seek work elsewhere.

In February 2001, Ms. McCarty first learned her TAM card had expired. Ms. McCarty was aware a valid TAM card was a job requirement.

On or about March 1, 2001, an Alcohol, Beverage, and Tobacco (ABC) board representative advised Ms. McCarty that she could continue serving tables but could not serve or take orders for alcoholic beverages.  As a result of that contact, the ABC board visited the work site and later cited the employer for using a room illegally.

Between February 28 and March 1, the employer accused Ms. McCarty of leaving dirty tables a few days prior.  Ms. McCarty, however, worked only on Wednesdays, Fridays, and Saturdays.  Ms. McCarty and the employer later concluded some other employee had left the dirty tables.  

When Ms. McCarty reported to work on Friday, February 2, 2001, the employer fired her on the grounds that she caused “trouble” and did no perform her sidework.  Dates of infractions were not offered.  

Ms. McCarty was previously warned about her sidework duties.  She argues those warnings were groundless as the tasks to which the employer referred were someone else’s responsibility.

A March 20, 2001 employer questionnaire (Exhibit 6) states in part that Ms. McCarty was dismissed from work because:

Sharron had numerous warnings + explanations of what her job consisted of.  Things were not getting done on her shift.  Mainly sidework.

Ms. McCarty refutes those allegations.  

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work .  . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. McCarty knowingly acted in opposition to the employer’s interests.

Ms. McCarty’s under-oath testimony refuted the employer’s allegations of wrong doing.  Thus, willful misconduct was not shown.  Ms. McCarty is not subject to the disqualifying provisions under the separation from work law.

DECISION

The April 12, 2001 determination is REVERSED.  Benefits are allowed for weeks ending March 3, 2001 to April 7, 2001 and continuing pursuant to AS 23.20.379, if otherwise eligible.  Ms. McCarty’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 5, 2001.


Doris M. Neal


Hearing Officer

