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CASE HISTORY AND FINDINGS OF FACT

On April 13, 2001, Donna J. Whitlock appealed a January 9, 2001 Benefit Payment Control (BPC) fraud determination that:

1.
prorates, under AS 23.20.360, alleged wages from Phukan Consulting Engineers against unemployment insurance benefits for the weeks ending January 29, 2000, February 12, 2000, and February 19, 2000;

2. disqualifies, under AS 23.20.387, (1) the weeks ending January 29, 2000, February 12, 2000, and February 19, 2000 as weeks affected by fraudulent claims, plus (2) the weeks ending January 13, 2001 through May 12, 2001 as additional penalty weeks imposed for filing fraudulent claims; and

3. imposes, under AS 23.20.390, a liability for (1) $960.00 in benefit overpayments resulting from unreported work, wages, and fraudulent claims and (2) $480.00 in monetary penalties for overpayments resulting from fraudulent claims.

On April 25, 2001, BPC issued two redeterminations modifying the January 9, 2001 determination. AS 23.20.415(c) provides, in part:


If an appeal from a determination is pending on the date a redetermination is issued, the appeal unless withdrawn shall be treated as an appeal from the redetermination.

Ms. Whitlock’s appeal automatically applies against the April 25, 2001 redeterminations.

On May 3, 2001, Appeal Tribunal docketing personnel mailed notices of hearing in these matters to Ms. Whitlock and BPC. The notices showed a hearing would open at 9:30 a.m. on May 17, 2001.

Ms. Whitlock failed to appear or call in for the May 17 hearing. Fraud investigator Jim Schwanke appeared and represented BPC.

When an appellant fails to appear for a hearing, the Tribunal may dismiss the appeal without a hearing (8 AAC 85.154(b)(1)), or issue a decision based upon the participation of the parties who did appear (8 AAC 85.154(b)(4)). The Tribunal did not dismiss Ms. Whitlock’s appeal on May 17 because questions arose regarding BPC’s actions after Ms. Whitlock filed her appeal.

The January 9, 2001 fraud determination (Exhibit 2) states, in part:

This Determination and Notice of Liability becomes final unless a protest or appeal is filed within 30 days.

This period may be extended if a delay in filing a protest or appeal is due to circumstances beyond your control.
During the May 17 hearing, Mr. Schwanke’s testimony established that BPC initiated a review of Ms. Whitlock’s time cards after receiving Ms. Whitlock’s April 13, 2001 letter of appeal. As a result of the review, BPC issued an April 25, 2001 redetermination (Exhibit 20) and followed that with a corrected redetermination (Exhibit 36) issued later the same day.

The first April 25 redetermination (Exhibit 20) holds Ms. Whitlock concealed work and earnings for the five weeks ending January 22, January 29, February 5, February 12, and February 19, 2000. The second or corrected redetermination (Exhibit 36) holds Ms. Whitlock concealed work and earnings for the six weeks ending January 15, January 22, January 29, February 5, February 12, and February 19, 2000.

As noted on the January 9 determination, the determination became final unless an appeal was filed within 30 days of January 9. A jurisdiction question arises. Since Ms. Whitlock did not file her appeal until April 13, 2001, what jurisdiction did BPC have to issue the two April 25, 2001 redeterminations if the January 9, 2001 determination became final 30 days after it was issued? 

Mr. Schwanke’s testimony establishes BPC issued the redeterminations because it feels it cannot automatically decide there was not good cause for untimely appeals. 

The Tribunal agreed to keep the hearing record open after the May 17 hearing closed to accept a written statement from Mr. Schwanke regarding BPC’s jurisdiction to issue redeterminations after an appeal period has expired.  Mr. Schwanke submitted a written statement dated May 22, 2001. The statement is entered into the hearing record as Exhibit 44.

The text of Exhibit 44 reads:

Ms. Whitlock filed an untimely appeal on 04/13/01 against a BARTS Notice of Determination issued on 01/09/01 decision [sic] that denied her benefits for the weeks ending 01/29/00, 02/12/00, and 02/19/00. She was also disqualified from receiving future benefits for the weeks ending 01/13/2001 through 05/12/2001. Ms. Whitlock did not show up for her scheduled hearing on 05/17/01 at 9:30 a.m.

Upon receipt of the her [sic] BARTS case file, I discovered that there were no timesheets [sic]  to verify the days and hours she worked while employed at Phukan Consulting Engineers. Timesheets [sic] were requested and received. Upon reviewing the timesheets [sic] it was established that Ms. Whitlock had three additional weeks of employment in which she did not report her work or earnings. A Notice of Redetermination (Corrected Copy) was issued 04/25/01 that denied her benefits from 01/15/00 through 02/19/00. Her future disqualification of benefits was changed from 01/13/2001 through 09/15/2001.

In regards to the finality of her BARTS case closed on 01/09/01 and my redetermination on 04/25/01, I request that the hearing officer accept the decision made in the Notice of Redetermination. I could not find any Commissioner decisions that specifically addressed the finality of fraud cases. I feel that Ms. Whitlock’s BARTS case was closed without gathering the proper evidence, as there were six consecutive weeks in which she concealed her work and earnings. I feel the redetermination is the appropriate way to close her case.
For the January and February 2000 weeks in question, Ms. Whitlock’s unemployment insurance benefit year beginning date is effective January 3, 2000 (Exhibit 11). Ms. Whitlock’s benefit check for the weeks ending January 15 and January 22, 2000 was issued on January 24, 2000 (Exhibit 32).

Exhibit 6 is a copy of BPC’s December 4, 2000 letter to Ms. Whitlock. The letter warns Ms. Whitlock that the earnings she reported on her claims for benefits did not match the earnings reported by her employer. The letter directs her to contact a BPC office within 20 days if she believes the employer’s report of earnings is incorrect.

The hearing record does not contain evidence showing that Ms. Whitlock contacted BPC in response to Exhibit 6. Exhibit 6 apparently was issued by BPC in connection with the January 9, 2001 fraud determination.

The hearing record does not contain any evidence showing BPC attempted to contact Ms. Whitlock and provide her a pretermination of benefits interview opportunity prior to issuance of the April 25, 2001 redeterminations. The redeterminations penalized benefits not penalized by the January 9, 2001 determination.

Exhibit 1 contains a copy of Ms. Whitlock’s notice of appeal. The notice was apparently generated by an unemployment insurance office representative who made notes of a telephone conversation with Ms. Whitlock. The notes indicate Ms. Whitlock said she did not file her appeal within the 30-day filing period because “She did not get the information or original letter. Mail is being stolen out of her box.”

Ms. Whitlock did not provide evidence under oath during the hearing to establish that circumstances beyond her control forced her to file her appeal approximately three months after the investigation unit issued the January 9, 2001 determination.

PROVISIONS OF LAW

AS 23.20.340 provides, in part:

(a)
An examiner designated by the department shall take the claim. The examiner shall take all evidence pertaining to the eligibility of the claimant and shall promptly transmit all evidence to the department. The department, or a representative designated by it for the purpose, shall, on the basis of the evidence submitted and any additional evidence it requires, make an initial determination of the claim as to whether the claimant is eligible for benefits under AS 23.20.350 and an initial determination of the weekly benefit amount and the maximum potential benefit amount.

(b)
Within one year from the date of the initial determination of the weekly benefit amount and the maximum potential benefit amount established under AS 23.20.350 , the department shall reconsider the determination or any subsequent determination under this chapter and shall issue a redetermination amending the determination if the department finds that

(1)
an error in computation or identity has been made;

(2)
additional wages or other facts pertinent to the claimant's insured status or eligibility for benefits have become available;

(3)
the determination resulted from a nondisclosure or misrepresentation of a material fact; or

(4)
the determination resulted from a misapplication of law by the department.

(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.
AS 23.20.387(a) provides:

An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

AS 23.20.420 provides, in part:

(a)
The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter.

8 AAC 85.154 provides, in part:

(a)
After the hearing, the appeal referee shall issue a written decision that states the findings of fact and the reasons for the decision. The decision of the appeal referee shall

(1)
affirm, reverse, or modify the determination of the division; or

(2)
remand the case to the division for further investigation and a redetermination.

(b)
If the appellant does not appear for the hearing, the appeal referee may

(1)
dismiss the appeal without a hearing;

(2)
continue the hearing upon a finding of good cause outside of the control of the appellant;

(3)
decide the merits of the appeal on the basis of the available information without a hearing; or

(4)
decide the merits of the appeal after conducting a hearing with the participation of the parties who did appear.
AS 23.20.450 provides:

(a)
Except to the extent there is a redetermination under AS 23.20.330 - 23.20.405, all final determinations and decisions are conclusive upon employing units with notice, the department, and the claimant. A final determination or decision as to benefit rights is not subject to collateral attack by an employing unit regardless of notice.

(b)
The department, or appeal tribunal, shall reopen a determination or decision or revoke permission for withdrawal of an appeal if (1) it finds that a worker or employer has been defrauded or coerced in connection with the determination, decision, or withdrawal of the appeal, and (2) the defrauded or coerced person informs the appropriate officer or body of the fraud or coercion within 60 days after the person has become aware of the fraud or within 60 days after the coercion has been removed.
AS 23.20.505 provides, in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
POLICY AND PRECEDENT

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

In Yawit, Comm’r Dec. 95 0102, March 17, 1995, the Commissioner addressed the ability to change a provision of a statute during the appeal process. In denying the request, the Commissioner held:

It appears from the claimant's appeal statement that he is asking for a change in the provision of the statute which has been applied in his case.  Such changes in statute must be made by the Legislature and are not within the purview of either the Tribunal or the Department. Neither the Tribunal nor we can ignore or  change the statute's  clear wording..

The Department “must abide by the parameters set by the legislature” in the language of a statute. (Baisden, Comm’r Dec. 98 2003, November 5, 1998; Comm’r Dec. Hutchens, 97 0427, June 16, 1997; other cites omitted.
In Wycoff-Banks, Comm’r Dec. 01 0159, May 21, 2001, the Commissioner confirmed unemployment insurance offices are responsible for presenting evidence to hearing records. The Commissioner held:

Unemployment insurance offices are responsible for satisfying the evidence submission requirement of AS 23.20.420(a) cited above by delivering to the Tribunal all records material to the issues being heard. A hearing officer should not attempt to personally assume responsibility for satisfying this requirement.
In Seplocha, Comm’r Dec. 95 2935, May 10, 1996, the Commissioner held perjury alone is insufficient to support reopening a matter under AS 23.20.450. The Commissioner held:

In spite of the claimant's charges that his employer lied under oath at his appeal hearing conducted November 13, 1995, it is clear the claimant took no action to have the matter appealed or reopened until nearly five months later. Therefore, even if the employer did commit perjury in the hearing, the claimant did not report that within the 60 days required by the statute cited above. Accordingly, the Department has no authority to consider this matter further and we must dismiss the appeal as untimely.

In McArthur, Comm’r Dec. 00 1012, September 15, 2000, the Commissioner held fraud alone is insufficient to support reopening a matter under AS 23.20.450. The Commissioner held:

AS 23.20.450 provides for reopening an appeal if it finds a party has been defrauded in connection with the appeal. The requirement is that the party notify the division of the fraud within 60 days of becoming aware of it. 

The claimant believed his employer was lying about his work separation from the beginning when he read the determination. However, he did not file an appeal until well beyond 60 days after that. Further, we find the main reason he failed to appeal is that he did not fully read the determination or the appeal rights statement that accompanied it. We therefore hold with the Tribunal, that the claimant has not established reasons beyond his control caused the long delay in the filing of his appeal, and thus dismissal of the appeal is in order.
In California Human Resources Department v. Java, 402 U.S. 121 (171), the U.S. Supreme Court unanimously affirmed that failure to provide a claimant with a pretermination of benefits notice before denying benefits violates procedural due process. The Court further held:

If the employer fails to present any evidence, he has in effect defaulted, and neither he nor the State can with justification complain if, on a prima facie showing, benefits are allowed. If the employer's defenses are not accepted and the claim is allowed, that also constitutes a determination that the benefits are "due."

In Walter, Comm’r Dec. 9426751, June 28, 1994, the Commissioner dismissed a claimant’s late appeal and summarized Department policy as follows:

As we have held before, once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. In re Andrews, Comm'r Rev. No. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ.(Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. In re Rosser, Comm'r Rev. No. 83H-UI-145, June 15, 1983. To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.
CONCLUSION

A “BARTS” case is an automatic, computer-generated fraud determination. Mr. Schwanke’s May 22, 2001 letter (Exhibit 44) highlights a potential problem with computer-generated fraud determinations lacking investigator involvement. 

Once Mr. Schwanke became involved in this matter after Ms. Whitlock filed her appeal, he appears to have readily detected that the January 9 determination was incorrect. The question that arises is whether BPC can redetermine a fraud disqualification when the initial computer-generated determination resulted from an inadequate investigation.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

The Tribunal presumes the Legislature acts deliberately when crafting and enacting statutes. The Tribunal must accord the words of a statute “their commonly accepted meaning” (see Gilheaney cited above). The Tribunal has no “jurisdiction to hold contrary to the clear wordage of the law” (see Scott cited above). The Tribunal cannot “ignore or change the statute's clear wording” (see Yawit cited above). The Tribunal “must abide by the parameters set by the legislature” in the language of a statute (see Baisden and Hutchens cited above).

AS 23.20.450 provides final determinations, including redeterminations, and decisions are conclusive upon the Department and parties with one exception. The exception provides that the Commissioner (Department) or Appeal Tribunal can reopen a determination or decision if a worker or employer has been defrauded or coerced in connection with the determination or decision and “the defrauded or coerced person informs the appropriate officer or body of the fraud or coercion within 60 days after the person has become aware of the fraud or within 60 days after the coercion has been removed” (AS 23.20.450(b)).

The Commissioner requires adherence to all the parameters set by the Legislature in a statute. For example under AS 23.20.450, fraud and perjury are insufficient to allow reopening into a determination or decision if the appellant failed to also meet the 60-day notification requirements (see Seplocha and McArthur cited above).
In AS 23.20.340(b), the Legislature does not eliminate the concept of statutory finality. Instead, the Legislature provided unemployment insurance offices with finite continuing jurisdiction that can, subject to strict parameters, serve to extend the 30‑day finality restriction beyond that which applies to claimants, employers, and the Tribunal under AS 23.20.340(e) and 23.20.340(f).

The first parameter the Legislature set under AS 23.20.340(b) restricts issuance of redeterminations to a period “Within one year from the date of the initial determination of the weekly benefit amount and the maximum potential benefit amount established under AS 23.20.350 . . . .”

The initial determination of the weekly benefit amount had to be issued before issuance of Ms. Whitlock’s first benefit check on January 24, 2000. The April 25, 2001 redeterminations were issued over a year after January 2000.

A plain reading of the one-year extension language in AS 23.20.340(b) authorizes unemployment insurance offices to issue redeterminations up to a year, and no more, from the date of the initial monetary determination issued under AS 23.20.350. AS 23.20.340(b)(3) specifically includes within the one-year limit redeterminations of determinations that “resulted from a nondisclosure or misrepresentation of a material fact.”

AS 23.20.340(b) contains no language that can be interpreted as extending the one-year limit for issuing fraud redeterminations or other redeterminations. It is understandable that BPC would want to recover through redeterminations overpaid benefits not detected by its BARTS program. But the April 25, 2001 redeterminations demonstrate that BPC could have issued a correct determination on January 9, 2001 if it had utilized an investigator such as Mr. Schwanke rather than a computer program. Neither understandable intent nor apparent deficiencies in computer-generated determinations are sufficient to overcome the language of the statute. Issuance of the April 25 redeterminations violated the parameters of AS 23.20.340(b).

BPC was responsible for submitting to the hearing record all evidence it possessed related to the issues (see Wycoff-Banks cited above). The hearing record indicates BPC provided Ms. Whitlock pretermination of benefits notice consistent with the U.S. Supreme Court’s unanimous decision in California Human Resources Department v. Java (see above cite). The record fails to show that BPC provided pretermination notice to Ms. Whitlock prior to issuing the April 25, 2001 redeterminations.

Noncompliance with the parameters that the Legislature set in AS 23.20.340(b) and with the standards that the U.S. Supreme Court imposed in California Human Resources Department v. Java invalidate the April 25, 2001 redeterminations. The redeterminations must be reversed.

The 30-day timeliness of appeal issues arising under AS 23.20.340(e) and 23.20.340(f) are resolved for first level appeals by the Appeal Tribunal and for second level appeals by the Commissioner. BPC has no jurisdiction to address these timeliness issues. BPC cannot accept appeals as timely or dismiss appeals as untimely. BPC’s interpretation that an entity with jurisdiction cannot automatically decide there was not good cause for filing an untimely appeal misinterprets the statute and reverses the burden of proof the statute imposes.

Under AS 23.20.340(e) a late appeal is accepted as timely filed only “if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.” The wording is clear and unambiguous.

As the courts and Commissioner have ruled (see Walter cited above; other cites omitted), an untimely appeal is late without good cause unless the appellant shows the appeal was delayed by circumstances beyond the appellant’s control. The burden to prove that a late appeal can be accepted as if timely filed is upon the appellant.

Ms. Whitlock failed to appear for her hearing and provide evidence under oath that establishes circumstances beyond her control prevented her from filing her appeal within the 30-day filing period imposed by AS 23.20.340(e) and 23.20.340(f). Her mere unsworn, hearsay assertion that she did not receive the January 9, 2001 determination is insufficient to accept her appeal as if timely filed (see Walter cited above). The appeal against the January 9, 2001 determination must be dismissed. Benefits will remain denied as shown on that determination.

The Tribunal notes that in 1987 the Commissioner established Department policy toward dealing with new evidence detected after a determination became final. Although the issue then under review dealt with availability for work, the Commissioner’s reasoning provides guidance. In Anderson, Comm’r Dec. 87H‑UI-129, July 27, 1987 the Commissioner held:

On April 1, a hearing officer of the Division, without the benefit of a hearing, set aside the second determination on the basis that the first determination had become final pursuant to AS 23.20.450. The Division appeals from this decision stating that “able and available issues[are decided] on a week‑by‑week basis. Therefore, when a determination becomes final it cannot prevent the agency from writing (sic) another decision when, during a subsequent week the claimant’s status changed.”

I agree with the Division. Availability for work is a status which can change from week to week. If the Division determines during week one that a claimant is available for work, but determines during week two on the basis of different material facts that the claimant is no longer available for work, there is nothing that prevents the Division from denying benefits effective with the second week. By issuing its second determination, the Division is asserting that the material facts of Mr. Anderson’s availability has changed between the issuance of the first determination and the issuance of the second determination.

In Anderson, the Commissioner speaks of issuing a second “determination,” not a redetermination, where an original determination has become final yet new evidence affecting different weeks becomes available. The Tribunal makes no ruling whether the fraud questions raised in this matter satisfy the “week-by-week” eligibility standard endorsed by the Commissioner in Anderson. But if BPC chose to explore that standard in a new determination, the pretermination notice requirements of California Human Resources Department v. Java must be satisfied before a determination is issued.

DECISION

The April 25, 2001 fraud redetermination and corrected redetermination are REVERSED and SET ASIDE. The January 9, 2001 fraud determination becomes the determination under appeal. Ms. Whitlock’s appeal against that determination is DISMISSED as untimely filed. She remains disqualified and liable for overpayments and penalties as shown on the January 9, 2001 fraud determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 14, 2001.








Stan Jenkins







Hearing Officer

