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CASE HISTORY

Ms. Amin timely appealed an April 12, 2001 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Amin participated in the May 17 and May 31, 2001 hearing sessions. She did not participate in the June 12, 2001 hearing session.

The May 31 hearing tape shows that the Tribunal scheduled the hearing on June 12 at 8:00 a.m. for Ms. Amin’s convenience. The tape shows that Ms. Amin agreed to call the Tribunal if she needed to have the hearing time changed.

“A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.” (8 AAC 85.153)

Prior to the June 12 hearing, Ms. Amin did not contact the Tribunal office and ask the Tribunal to postpone the June 12 hearing session. She failed without notice to call in or show up for the June 12 hearing.

“If the appellant does not appear for the hearing, the appeal referee may (1) dismiss the appeal without a hearing . . . ; or (4)
decide the merits of the appeal after conducting a hearing with the participation of the parties who did appear.” (8 AAC 85.154(f))

In the absence of a request and a supporting explanation showing good cause for postponing the June 12 hearing, the Tribunal lacked cause to not hold the hearing as scheduled. The employer completed presentation of its evidence on June 12 and the hearing closed.

Ms. Amin began work on February 5, 2001. Her last day of work was March 27, 2001. At the time her adult assessment counselor position ended, the employer usually scheduled her to work from approximately 7:00 a.m. to 3:00 p.m. on Monday through Friday. The employer paid her $14.30 per hour.

Ms. Amin contends she voluntarily left work. Daniel Stotler, the employer representative, contends the employer discharged Ms. Amin.

On March 27, Ms. Amin became upset during a meeting with Mr. Stotler and two other employer representatives, Linda Stotler and Sheila Walker. During the meeting, Ms. Amin walked off the job without notice signifying that she voluntarily quit work effective immediately. The employer representatives in the meeting tried to get her to stay and complete the meeting. Ms. Amin would not stay.

On March 30, 2001, the employer issued Ms. Amin a letter (Exhibit 4, Page 2) terminating her employment for:

· Not having submitted a valid criminal background check as required.

· Walking off the job on Tuesday the 27th of March 2000, [sic] without cause.

Ms. Amin’s resignation, effective immediately when she walked off the job without notice on March 27, predated the employer’s March 30 discharge. The separation from employment is a voluntary leaving.

The employer provides addiction treatments for adults, youth, and families as noted on the employer’s letterhead (Exhibit 4, Page 2). The employer’s clients include Alaska courts and government agencies.

Alaska courts and government agencies refer adults and youths to the employer for treatment of drug and alcohol addictions. Mr. Stotler’s unchallenged testimony establishes various laws and client conditions require that the employer perform valid background checks on all employees. The employer is restricted when considering employment of individuals with current drug or alcohol offenses or ongoing or open criminal issues. The employer also is restricted when considering employment of individuals who might be around children, such as Ms. Amin might have to be. Valid employee background checks are critical for the employer.

On February 7, 2001, Ms. Amin signed an employer “HIRING AGREEMENT” (Exhibit 11) agreeing to terms of employment that included:

3) I understand that in order to use a personal vehicle for any Mat-Su Recovery Center business, I must show a valid driver’s license and proof of liability insurance according to MSRC insurance requirements. I agree to keep these items current if applicable.

5)
I understand employment at the Mat-Su Recovery Center is contingent on a sober lifestyle. I, Zaire Amin, swear and attest that I have had no history of alcohol or other drug misuse for at least two (2) years from the date of my signature below. I understand that the falsification of this claim may result in my termination of employment from Mat-Su Recovery Center.

On February 20, 2001, Ms. Amin signed a revised employer “HIRING AGREEMENT” (Exhibit 10) agreeing to terms of employment that included:

3) I understand that in order to use a personal vehicle for any Mat-Su Recovery Center business, I must show a valid driver’s license and proof of liability insurance according to MSRC insurance requirements. I agree to keep these items current if applicable.

5)
I agree to provide Mat-Su Recovery Center with a current Criminal Background check within two weeks of my date of hire.

6)
I understand employment at the Mat-Su Recovery Center is contingent on a sober lifestyle. I, Zaire Amin, swear and attest that I have had no history of alcohol or other drug misuse for at least two (2) years from the date of my signature below. I understand that the falsification of this claim may result in my termination of employment from Mat-Su Recovery Center.

Exhibit 9 contains a copy of the employer’s job description for Ms. Amin’s “ADULT ASSESSMENT COUNSELOR” position. Ms. Amin signed the form on February 5, 2001. Among other requirements, the description states she is, “Required to spend an equal amount of time at MSRC and off-site referrals.”

Ms. Amin submitted to the employer two Alaska criminal background check forms obtained from the Alaska State Troopers. One form is dated as being issued on November 7, 2000 (Exhibit 13, Pages 7 through 12). The other form is dated as being issued on March 14, 2001 (Exhibit 13, Pages 1 through 6). The forms list criminal convictions against Ms. Amin.

Regarding Ms. Amin’s misdemeanor conviction for making a false report, the criminal background check forms show sentencing information such as days sentenced to jail, days in jail suspended, years of probation, amount of fine, and amount of fine suspended. But for her apparently unrelated and more serious felony convictions involving scheme to defraud and forgery, the sentencing information is blank. The forms also contain different birth dates for Ms. Amin.

Before March 27, the employer contacted the Alaska State Troopers about the apparent problems with the criminal background check forms. The Troopers’ representative expressed concern about information both on and missing from the forms. The representative indicated Ms. Amin had active issues pending with the State of Alaska. The representative did not identify the active issues.

Also prior to March 27, the employer’s insurance provider notified the employer that Ms. Amin did not have a valid driver’s license. The insurance provider’s notification raised a question of whether Ms. Amin misrepresented her possession of a valid driver’s license on the employer’s hiring agreement documents.

The employer called Ms. Amin into a meeting on March 27 to question her about her criminal background check forms and her driver’s license. Ms. Amin contends the employer badgered and abused her in the meeting so she quit.

During the hearing, Ms. Amin explained she was badgered during the March 27 meeting when she was accused of altering her criminal background check forms. In the meeting, Mr. Stotler repeatedly attempted to have Ms. Amin explain the discrepancies on the forms. Ms. Amin refused to provide explanations.

During the hearing, Ms. Amin explained she was verbally abused. She believes Mr. Stotler abused her when he said that she could be discharged for not having a valid driver’s license.

Ms. Amin feels Ms. Stotler abused her during the March 27 meeting. She feels Ms. Stotler abused her when Ms. Stotler asked if she had a valid driver’s license.

During the March 27 meeting, Ms. Amin responded that as far as she was concerned she did have a valid driver’s license. Ms. Amin’s response apparently did not inspire confidence in the three employer representatives and convince them that she did have a valid driver’s license.

Ms. Amin testified in the hearing that no one told her that she did not have a valid driver’s license. But under questioning, Ms. Amin admitted that she had been stopped by airport police a couple of months earlier and the police then told her that her driver’s license was cancelled. By March 27, Ms. Amin knew the State of Alaska had “canceled” or “withdrawn” her driver’s license.

During the hearing, Ms. Amin contended that her job description did not require her to have a driver’s license or a background check. Ms. Amin’s job description divided her time evenly between the employer’s main facility and “off-site referrals.” This creates an expectation of regular travel from the employer’s main location.

Although Ms. Amin’s job description that outlined her general duties may not have specifically mentioned a driver’s license, the hiring agreements she signed covered the license. By signing the February 20, 2001 agreement, Ms. Amin also agreed to provide a “current Criminal Background check.” 

One of the problems the employer had with Ms. Amin’s first background check was its date. The employer did not consider a November 7, 2000 form current.

The hearing was continued, in part, from May 31 to June 12 to provide Ms. Amin time to review actual copies of the two criminal background check forms the Tribunal received for the hearing. At the June 12 hearing, Ms. Amin would have had the opportunity to testify on the record to clear up questions about the forms.

Ms. Amin’s unemployment insurance weekly benefit amount is $90.00 and her “excess earnings” amount is $170.00 (Exhibit 6). The excess earnings amount is the weekly earnings amount below which a partially employed individual may earn wages and still receive prorated unemployment insurance benefits (see AS 23.20.360 and AS 23.20.505 in Provisions of Law section below).


PROVISIONS OF LAW
AS 23.20.360 provides, in part:

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

AS 23.20.505 provides, in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Ostrowski, Comm’r Dec. 01 0437, June 11, 2001, the Commissioner affirmed the standard to apply in voluntary leaving work issues. The Commissioner held:

The Department has consistently held that once having voluntarily quit, it is the burden of the claimant to establish good cause for quitting. Fogleson, Comm'r Dec. 8822584, February 28, 1989. The basic definition of good cause is circumstances so compelling in nature as to leave the individual no reasonable alternative but to quit at the time he did. A compelling circumstance is one such that the reasonable and prudent person would be justified in quitting his job under similar circumstances. Therefore, the definition of good cause contains two elements: the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Missall, Comm'r Dec. 8924740, April 17, 1990.

Ms. Amin voluntarily left work on March 27, 2001. She assumes the burden of establishing good cause for quitting at the time she did.

The employer provides services to, among others, troubled youths and adults involved in the Alaska court system and with Alaska government agencies. The employer reasonably must perform background checks on its employees.

Ms. Amin’s criminal background check forms are suspiciously incomplete or internally contradictory. The forms confronted the employer with an obligation to diligently pursue complete and accurate background information.

Ms. Amin’s contention to the employer that she had a valid driver’s license when she did not intensified the employer’s obligation to obtain complete information regarding her background and why so many issues arose concerning her. As questions surrounding Ms. Amin increased, her obligation to cooperate with the employer and clear up the issues regarding her background and driver’s license increased.

If Ms. Amin had appeared for the June 12 hearing, she could perhaps have cleared up questions regarding her criminal background check forms, the impact her criminal convictions should carry when weighing her credibility, her representations and statements about having a valid driver’s license, and the reasons she could not have answered the employer’s questions on March 27. Absent Ms. Amin’s participation on June 12 and viewing the hearing record as a whole, Ms. Amin is not persuasive. She fails to establish compelling reasons forced her to walk off the job and leave the March 27, 2001 employer meeting without first answering the employer’s questions. Ms. Amin voluntarily left work without good cause as good cause is defined for unemployment insurance purposes.

DECISION
The April 12, 2001 determination is AFFIRMED. Ms. Amin is denied benefits beginning with the week ending March 31, 2001 through the week ending May 5, 2001. Her maximum payable benefits are reduced by three weeks and her future extended benefits may be jeopardized.

REOPENING INFORMATION

A request to reopen the hearing may be made to the undersigned‑hearing officer. Reopening will be granted if nonappearance was due to circumstances beyond the party’s control. Such a request must be made in writing and must explain the circumstances fully. Such a request must be delivered or mailed within TEN (10) DAYS after June 11, 2001. This length of time may be extended for a reasonable period if circumstances beyond the appellant’s control prevent a timely request. Alaska Statute 23.20.420 and 8 AAC 85.153(f).


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 14, 2001.








Stan Jenkins







Hearing Officer

