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CASE HISTORY AND FINDINGS OF FACT

Ms. Amin timely appealed an April 12, 2001 determination that denied benefits under AS 23.20.379. The issue to decide was whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

Hearing sessions were held on May 17, May 31, and June 12, 2001. Ms. Amin failed to attend the June 12, 2001 session during which the hearing concluded and closed. The Tribunal issued hearing decision 01 0858 on June 14, 2001. Ms. Amin timely requested reopening of the hearing.

Tribunal decision 01 0858 accurately finds:

Ms. Amin participated in the May 17 and May 31, 2001 hearing sessions. She did not participate in the June 12, 2001 hearing session.

The May 31 hearing tape shows that the Tribunal scheduled the hearing on June 12 at 8:00 a.m. for Ms. Amin’s convenience. The tape shows that Ms. Amin agreed to call the Tribunal if she needed to have the hearing time changed.

“A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.” (8 AAC 85.153)

Prior to the June 12 hearing, Ms. Amin did not contact the Tribunal office and ask the Tribunal to postpone the June 12 hearing session. She failed without notice to call in or show up for the June 12 hearing.

“If the appellant does not appear for the hearing, the appeal referee may (1) dismiss the appeal without a hearing . . . ; or (4)
decide the merits of the appeal after conducting a hearing with the participation of the parties who did appear.” (8 AAC 85.154(f))

In the absence of a request and a supporting explanation showing good cause for postponing the June 12 hearing, the Tribunal lacked cause to not hold the hearing as scheduled. The employer completed presentation of its evidence on June 12 and the hearing closed.
For Ms. Amin’s convenience, the Tribunal allowed her to participate by telephone instead of in person on June 12, 2001. The Tribunal called her at the 8:00 a.m. hearing time and reached her voice mail. The Tribunal left a message for her to call the Tribunal immediately because the hearing was starting.

The text of Ms. Amin’s reopening request letter reads:

I at this time request that my unemployment insurance hearing be reopened. The following is a list of reasons at to why I was unable to attend June 12, 2001.

1.
On the morning of June 12, 2001 my phone had no volume on the ringer as a norm the ringer is always loud enough for me to hear it and my children as a norm are not allowed to use my phone. I noted also that my 15‑month old does play with my phone on the table if it is where he can reach it and since he does not live with me it didn't cross my mine to maintenance the phone.

2. Another distraction which throw me off from the scheduled hearing was I failed to remember that my 10 year was scheduled to start summer school on that day and it was to hacked that morning trying to get him up with the cab driving ringing the door bell to pick him up for school and the child was yet sound asleep. There is no way I would have scheduled that hearing on that day if I would have remembered he was to start summer school  June 12, 2001.

I had planned the day before to attend but for reasons listed above I failed to acknowledge during the time of day was to be in a hearing.

If rescheduled I will show up in person.
The reasons Ms. Amin lists in her letter for missing her June 12 hearing are not consistent with notes two Tribunal docketing clerks made regarding telephone conversations with Ms. Amin after the hearing closed on June 12. If the Tribunal had to weigh the credibility of Ms. Amin’s letter against the notes of the two Tribunal clerks, the Tribunal could not ignore that at various times Ms. Amin has been convicted of forgery, scheme to defraud, and making a false report (Exhibit 13). However, the reopening request letter alone is sufficient to render a decision without addressing credibility.


PROVISIONS OF LAW
AS 23.20.420 provides, in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter.
8 AAC 85.153(f) provides, in part:

(3) A hearing may be postponed, continued or reopened on the appeal referee’s own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.

CONCLUSION
The May 31, 2001 hearing tapes show that Ms. Amin knew on that day that the hearing would take place on June 12, 2001. In her reopening letter, Ms. Amin indicates distractions caused her to miss her June 12 hearing.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

The Commissioner has addressed whether forgetting the hearing time can provide good cause to reopen a hearing. In Gencarelle, Comm’r Dec. 99 1915, November 3, 1999, the Commissioner denied reopening holding:

In the claimant's appeal to the Department, he reiterates the reason he did not participate in the hearing on August 18 was because he suffered from severe depression that day. He therefore forgot to make arrangements to be at the number he earlier gave the Tribunal to call. He indicates that although he earlier stated he forgot the hearing, he meant that due to his condition that day he was unable to think clearly.

Under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to attend because of circumstances beyond the party's control. The claimant has not given a reason that credibly shows it was beyond his control to appear at the hearing. Accordingly the request for reopening is denied.
In McDonald, Comm’r Dec. 97 2444, April 30, 1998, the Commissioner denied reopening holding:

The claimant stated only that he did not appear for the hearing because "some emergencies came up and I completely forgot about the hearing." In his request for appeal to the Department he made no further argument at all. 

The claimant has failed to show circumstances beyond his control for his failure to attend the hearing as scheduled. Therefore, the Tribunal's decision denying reopening in this matter is AFFIRMED.
In Reid, Comm’r Dec. 95 1412, September 11, 1995, the Commissioner denied reopening holding:

The claimant requested reopening of the hearing stating that she forgot about the hearing and did not request a reopening within ten days because she did not realize she had missed the hearing until June 23, 1995. Although the claimant raised other reasons as to why she missed the hearing, we find the basic reason is that she forgot.

Under 8 AAC 85.153(f), a hearing may be reopened only if the party requesting reopening failed to appear because of circumstances beyond the party's control. The record reflects that the claimant was properly notified of the hearing as it was sent to the address she is still using. As she failed to attend the hearing and has shown no reasons beyond her control prevented her from attending, we agree with the Tribunal that this case should not be reopened. The Tribunal decision denying reopening is AFFIRMED.
Ms. Amin’s reopening request letter does not identify anything more than distractions as causes for her forgetting to participate in her hearing. She has not identified circumstances beyond her control that forced her to miss her hearing or to fail to call the Tribunal and request that the hearing be delayed for a short time. Forgetting to participate in a hearing does not provide good cause to reopen the hearing. The hearing cannot be reopened.

DECISION
Ms. Amin’s request for reopening is DENIED. Benefits must remain denied as shown on hearing decision 01 0858.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 9, 2001.








Stan Jenkins







Hearing Officer

