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CASE HISTORY

Tanana Chiefs Conference, Inc. (hereafter, “TCC”) timely appealed a December 14, 2000 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Mr. Ursel’s separation from work. The Appeal Tribunal held a hearing on January 31, 2000, and subsequently issued a decision, reversing the determination and denying benefits. Ursel, App. Trib. Dec. 00 2503, February 2, 2001. Mr. Ursel then appealed to the Commissioner, who remanded the matter for further hearing. Ursel, Comm’r Dec. 00 2503, April 19, 2001.

The Commissioner found two material errors in the Tribunal’s findings of fact:

1. Whereas the Tribunal found that Mr. Ursel should have been scheduled to work 693.33 hours between June and September 2000, the Commissioner found that Mr. Ursel was scheduled to work only 648 hours. Mr. Ursel had testified specifically to the hours he worked between June 2 and September 22; and

2. whereas the Tribunal found that leave is a privilege, not a right, the Commissioner inferred that the employer had given Mr. Ursel a contractual right to educational leave.

Based on those two errors, the Commissioner found the following unanswered issues:

1. What were the actual number of hours that Mr. Ursel worked from June 2 to September 22, 2000;

2. what contractual rights did Mr. Ursel have to continuing educational leave; and

3. what alternatives were there when TCC cancelled his request for continuing educational leave?

It is in this position that this matter is before the Appeal Tribunal. The issue is whether Mr. Ursel had good cause to voluntarily leave suitable work.

FINDINGS OF FACT

With the exception of the erroneous findings noted by the Commissioner, the Tribunal adopts and incorporates by reference the findings of fact as given in Appeal Tribunal Decision 00 2503. In addition, the Tribunal finds that Mr. Ursel was not only the health center director, but also the mid-level medical provider. The Tribunal makes the following additional findings brought out during the hearing on May 15. The Tribunal will consider, in turn, each of the issues found by the Commissioner.

1. What were the actual number of hours that Mr. Ursel worked from June 2 to September 22, 2000?

a.
Mr. Ursel, because he was on salary, did not record his time in and time out. Various supervisors told him during the time he worked for TCC to write down 8 hours on his time sheets. Mr. Ursel introduced his time cards for the period from May 22 through September 22. Exhibit 12. Each of the time cards reflects 40 hours, for a total of 720 hours. Of this, 207 hours were leave or holidays. Mr. Ursel did keep a record of the number of hours he worked on his office computer. That information is no longer available.

b.
Mr. Ursel, however, introduced into evidence two statements from individuals who worked at the McGrath Health Center after Mr. Ursel had left his employment. Exhibit 10, pages 6 and 12.

i.
The first is from Cory D. Polon, ANP. Mr. Polon worked at the center from January 23 to February 21. Mr. Polon writes, “Never have I been so completely exhausted in such a short time.” Mr. Polon describes his typical day as beginning at 8:00 a.m. He ate lunch once in four weeks. At 5:00 p.m. the clinic closed, but he “saw” 3:00 a.m. every night except two. He worked every weekend, and the final weekend of his employment, he worked 72 hours straight. Page 6. This describes Mr. Ursel’s typical day as well. Testimony, Mr. Ursel.

ii.
Anne Bennett, FNP, served at the clinic from February 19 to March 4. In addition to the 80 hours she was scheduled to work for the two weeks, Ms. Bennett worked an additional 36 hours of overtime. Ms. Bennett wrote, “From my personal experience during this past two weeks, I can definitely state that one mid level can not run the clinic, see patients, and be constantly on call.”

c.
Also in support of his claim, Mr. Ursel introduced statements from two medical professionals as to the stress Mr. Ursel was experiencing.

i.
Israel Nelson, MSW, D. Min., the executive director of 4Rivers Counseling Services, in a statement on January 9, 2001, writes of his contacts with Mr. Ursel. Mr. Nelson, however, did not render a professional opinion as to Mr. Ursel’s condition. Exhibit 9.

ii.
George R. Kirchner, MA/LPC, is connected with Rural Community Consultants. On March 5, 2001, Mr. Kirchner wrote Mr. Ursel about discussions he had with Mr. Ursel. Mr. Kirchner wrote, “At that time (May 2000) you described typical and intense stress related symptoms which, as you have described them, would certainly be descriptive of acute stress reaction. . . . At that time I cautioned you on the accumulative effects of untreated stress, urged exercise, vacation and therapeutic support should the symptoms increase in gravity or new problems appear.” Exhibit 10, page 7.

d.
Finally, Mr. Ursel introduced statements from community members.

i.
Richard and Sharon Strick wrote that Mr. Ursel “initially had the help and support of another physician’s assistant. However, especially these last two years, Brent has had to work without the relief that an additional physician’s assistant would provide. Sometimes he could employ the services of a health aide. . . . Brent also had the task of managing the clinic. The task of being on call 24 hours a day, seven days a week inevitably took its toll on him. . . . Unfortunately, his employer ignored the workload, the medical demands of an isolated community, and the drain upon his normal mental and physical needs that a 24 hour, seven days a week that those demands engenders.” Exhibit 10, page 8.

ii. Martha V. Edwards was a Community Health Practitioner. Ms. Edwards does not specify how, but writes that she was subject to the same emotions and anxieties as had Mr. Ursel. “(Mr. Ursel) resigned as our Health Care Provider, with lack of support from his superiors, being burned out, and to stress, and fatigue. . . . As health care provider Brent has been burned out for number of months . . ..” Exhibit 10, page 9.

e.
When Mr. Ursel was working but absent from McGrath, a substitute would be called in to fill in. However, if there was no substitute available, the patient would, in the words of Mr. Ursel, die.

f. Mr. Ursel had some help during some of the time that he was employed, such as emergency medical technicians and health aides. Both of these, however, are strictly licensed as to the care they can provide. Often they would have to call him for procedures that they were unable to provide. Helen Gregory was an unlicensed health aide who worked with Mr. Ursel until August 2000. Mr. Ursel would share the on-call calls with her, but she would often have to call him. He could not ask the emergency medical technicians because they were volunteers.

g. As the mid-level medical provider, Mr. Ursel served not only the community of McGrath, but also the community of Nikolai and the surrounding area. He estimates the year-around population to be between 1,200 and 1,500.

h. Josephine Malemute, the rural health services director, has her office in Fairbanks. Mr. Ursel would call and speak with her, but never gave her a breakdown of the actual number of hours he was working. Employees are regularly scheduled for 40 hours per week, and, unless Mr. Ursel had told her, she would have no knowledge of the overtime he worked. No records are made of a person’s work done on-call. Mr. Ursel was not recompensed for overtime, either by wages or by compensatory time off.

2. What contractual rights did Mr. Ursel have to continuing educational leave?

a. Exhibit 11 is a copy of the policy regarding continuing education and training. Part of this policy provides that education activities will be supported through “providing up to two weeks of salary for licensed health care professions and department heads to attend approved continuing education courses and workshops. . . . $1,500 per year may be spent on the combined cost of travel, per diem and tuition for educational activities for each . . . physician assistant . . . and health center director . . . “ (page 2). The policy also provides a list, in priority order, of those activities that will be approved. Continuing education required for continued professional licensing is listed as priority 3. The policy finally provides the following caveat: “Licensed health professionals are responsible for assuring that they obtain the necessary continuing education for renewing their licenses and reporting it to the licensing authorities. Failure to renew professional licenses will result in an employee’s removal from direct patient care and could lead to termination of employment” (page 3).

b. Mr. Ursel needs 100 hours of continuing education every two years to retain his license. At the time his employment ended, he still needed 20 to 30 hours before the end of June 2001. He had tried picking up classes as best he could, but something always prevented that. Continuing education classes are only published one-to-two months before the class is offered.

c. Mr. Ursel’s state license would have expired in December 2000. His license would then be conditionally continued to June pending receipt of his professional license. If he did not complete his continuing education by the end of June, both his professional and state license would be revoked.

d. In August 2000, Mr. Ursel applied for leave to take continuing education in November. At first, Ms. Malemute approved this. She withdrew the approval, however, when the health aide that was to relieve Mr. Ursel was unable to arrive because of an early freeze-up of the river. He requested another substitute, but none could be located.

3. What alternatives were there when TCC cancelled Mr. Ursel’s request for continuing educational leave?

a. Tanana Chiefs Conference offered no alternatives. There is no established policy if pre-approved educational leave has been retracted. Ms. Malemute looked for another substitute, but was unable to locate any. She then cancelled Mr. Ursel’s leave.

b. Courses are offered for nurses on-line and through magazines. Ms. Malemute opined that Mr. Ursel would have been able to complete his educational requirement by this means, taking these classes during his normal workday. She does not know if there are on-line or magazine courses for physician’s assistants. Magazine courses, however, provide only one continuing education credit.

4. Was Mr. Ursel unable to take the summer off per the agreement? This question is not one asked in the Commissioner decision. However, because it plays an important part in Mr. Ursel’s separation from his employment, it is being considered.

a. On May 19, 2000, Mr. Ursel tendered his notice of resignation effective close of business on June 16. He cited being agitated, having trouble sleeping, and being burned out from being the sole medical provider. He considered taking six to eight weeks of leave, but found the task of finding a substitute and the funding to pay the substitute “too daunting.” Exhibit 10, page 3.

b. At a sub-regional meeting on May 31, the hiring of itinerants were approved for the summer. The following morning, representatives from the Upper Kuskokwim Advisory Health Board asked him to reconsider his resignation and use his personal leave and leave without pay.

c. On June 1, Mr. Ursel rescinded his letter of resignation.

d. Al Ketzler, Sr. signed an agreement for Mr. Ursel to take time off. Mr. Ketzler was the acting president of the McGrath Village Council.

e. The agreement included provisions that Ms. Malemute would obtain a substitute, and the leave would run from June 1 to September 30.

f. There was also a retention bonus included in the agreement. Mr. Ketzler did not have the authority to approve a retention bonus as it conflicted with TCC policy. After the retention bonus was disapproved, the council attempted to reword it to be a monthly housing allowance. This was also disapproved.

g. Despite the agreement, Mr. Ursel worked 425 hours
 during the summer. Although Ms. Malemute was able to locate a couple mid-level providers for two weeks and a health aid, Mr. Ursel was still being called in to do work they were unable to do, particularly when there were no mid-level providers.

h. Some of these call-ins were at the request of Ms. Malemute. Ms. Malemute did not tell him he had to go in, but asked if he would. If he had not agreed, Ms. Malemute would have directed another person to fill in.

i. Mr. Ursel called and spoke with Ms. Malemute about the lack of a mid-level provider, and was told there was nothing she could do.

j. Mr. Ursel also made independent efforts to locate a substitute. He did this by putting advertisements on pertinent web sites, and by calling other clinics. He was unsuccessful.
On October 26, 2000, Mr. Ursel again submitted a notice of resignation to be effective the close of business on November 10. In this notice, Mr. Ursel said only that it was time for him to do something different. Exhibit 6, page 3.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

“’A quit because of the time elements of the work is for good cause only if the time requirements are illegal or cause extreme hardship to the worker, and the worker expresses dissatisfaction to the employer and allows the employer an opportunity to adjust the work schedule. . . . A claimant who leaves work because the hours are too long quits for good cause only if the claimant is not properly compensated for the hours worked; the hours violate statutes or regulations; or the hours are unreasonably long with no apparent reemission.’ In McMillen, App. Trib. Dec. 98 0852, June 23, 1998, the Tribunal held that a claimant had good cause to quit where he was required to work 60 to 70 hours per week, was paid for only 40 hours per week, and there was no relief in site.”


Benefit Policy Manual, §VL 450.

There are no time cards or other records that support Mr. Ursel’s contention that he was working substantial amounts of overtime. Nonetheless, the statements by the two providers who filled in after he left is strong evidence of the conditions under which he was working. Both wrote of long hours of work, lack of support, and extreme exhaustion. Although these two providers worked after Mr. Ursel resigned, the Tribunal has not been provided with any evidence that those conditions did not exist as the time Mr. Ursel was employed.

The educational policy of the TCC provides that a professional is to be given two weeks salary to attend training, and that training to retain a professional license is high on the list of priorities. The policy also provides, however, that obtaining the training is the responsibility of the employee, and failure to retain a license can be cause for termination. Mr. Ursel was getting very close to losing his license. He had an additional 20 to 30 hours that he needed and very few months in which to obtain those hours.

Ms. Malemute felt that on-line or magazine courses would be an alternative. She opined that he could do this during his regular workday. However, the Tribunal does not find that a reasonable option. Mr. Ursel, as the sole medical provider and the director of the health clinic, was putting in enormous hours on his job. It is doubtful he would have found the time during his normal workday to also put in the intense concentration continuing education requires.

Mr. Ursel asked for and was granted three months off. However, he was also asked to come in to work. Ms. Malemute said that he could have refused and she would have directed somebody else to go in. She did not specify who she could direct who would be able to respond quickly. The fact that Ms. Malemute called Mr. Ursel implies that the clinic needed immediate coverage. There were no other mid-level providers in McGrath, and it would have taken several hours for a provider from another clinic to arrive. While Mr. Ursel could have refused, it is understandable that, under the circumstances, he would not. As Mr. Ursel contended, the only remaining option was to let a person die.

Although neither of the letters from the medical providers (exhibits 9 and 10, page 7) suggested that the provider had recommended that Mr. Ursel leave his employment, the general tone of both letters strongly implies that this is what was needed to alleviate the on-going and increasing symptoms of stress and burn-out of Mr. Ursel.

It appears that Mr. Ursel was between the proverbial rock and a hard place. He was the sole medical provider in an area-wide community of 1,200 to 1,500, and he was the clinic director. He could not do either of those jobs adequately and retain his health. 

“In various decisions the Commissioner has stated that a quit because of health or physical condition is for good cause if:

· The conditions of work materially and adversely affect the physical condition of the worker (Lewis, Comm’r Dec. 9322227, July 29, 1993);

· The worker's physical condition compels the leaving (Hok-Demmott, Comm’r Dec. 9321805, June 15, 1993);

· The worker has no reasonable alternative (Sanchez, Comm’r Dec. 9322133, July 26, 1993); and 

· The worker attempts to preserve the employment relationship.”


Benefit Policy Manual, §VL 235.05

Mr. Ursel’s situation falls squarely within the above-cited policy. His extreme overtime hours, lack of support, and inability to obtain adequate coverage if he was to be gone gave him a compelling reason to leave his employment. He had tried unsuccessfully, through taking time off, searching for a replacement, and taking time for continuing education, to preserve the employment relationship. He had attempted this since at least May 2000, and there was no remission in sight.

It is the conclusion of the Appeal Tribunal that Mr. Ursel voluntarily left suitable work with good cause.

DECISION
The December 14, 2000 determination is AFFIRMED. Mr. Ursel is allowed benefits beginning with the week ending November 18, 2000 through the week ending December 23, 2000, if he is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with his eligibility for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 19, 2001


Dan A. Kassner


Hearing Officer

� The time cards reflect that Mr. Ursel worked 513 hours; however, this includes a week longer than that contemplated by Mr. Ursel.





