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CASE HISTORY

The employer timely appealed a determination issued on March 28, 2001, that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Netherton last worked for Gateway Companies, Inc. during the period September 22, 2000, through November 29, 2000. He earned $14 for full-time work as a technician. Mr. Netherton was discharged on November 28 for violation of a company policy. 

On November 28, Mr. Netherton left the work site with two keyboards that were declared unusable. As he was leaving the building, 

Ms. Stone, assistant manager, indicated that he needed to cut the cords and throw them (both the cords and keyboards) away. 

Mr. Netherton indicated he would and left.

Mr. Netherton left the work site with the keyboards in his car. He knew it was against company policy to take home any equipment from his employer, even equipment that was to be thrown away. 

Mr. Netherton contends he thought he had permission from Mr. Teut, service operations supervisor, to take home unusable equipment for parts salvage.

The employer’s written policy, as well as known verbal policy, is to cut the cords to keyboards and mice and throw all parts into the trash. Mr. Netherton did not recall seeing the written policy but admits his coworkers and Mr. Teut advised him of the policy. 

Mr. Netherton contends he asked Mr. Teut in September if he could take home equipment. Mr. Teut did not recall anyone in any of the more than 30 stores he is responsible for ever asking to take home equipment. The parties agree that Mr. Netherton was not disciplined prior to the incident that led to his discharged.

The employer does not allow unusable equipment to leave the stores’ premises. It would be too hard to monitor when parts are actually in working order but a technician might declare them unusable just to get “free” computer parts.

Both Mr. Netherton and Mr. Jacobs, store manager, offered conflicting testimony. Mr. Netherton initially told the Tribunal that he was in a hurry on November 28 so he opted to put the keyboards in his car rather than in the dumpster. Later in the hearing, he indicated it was his intent to take them home.

Mr. Jacobs initially recalled speaking with Mr. Netherton the day after the incident. During the meeting Mr. Jacobs felt 

Mr. Netherton had lied to him about the equipment being in the dumpster. Mr. Jacobs also recalled speaking to Mr. Netherton prior to the final incident about ensuring he cut the cords and throw the equipment away. 

Mr. Jacobs admitted later in the hearing that he recalled the events differently than the other witnesses. He admitted he may have been incorrect. Both Mr. Netherton and Ms. Stone agree that 

Mr. Netherton had not been warned in the past. Both also agree that 

Ms. Stone was the one allegedly lied to by Mr. Netherton.

Mr. Netherton told Ms. Stone that he was putting the keyboard in the trash (or dumpster) when in fact he knew he would not. He contends he was afraid of Ms. Stone, that she made the work place hostile. Mr. Jacobs discharged Mr. Netherton because of the lie. Had Mr. Netherton been truthful, Mr. Jacobs would have issued a disciplinary action rather than enforce a discharge.

Mr. Netherton was paid for a full eight hours of work on 

November 29 although he did not work that day. There is no dispute that he worked November 27 and 28 of the week beginning 

November 26, 2000. Mr. Netherton’s excess earnings amount is $268.66. His earnings during his last week were approximately $336 (24 hours times $14).

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The credibility of both the employer’s primary witness and 

Mr. Netherton are somewhat suspect. However, it is not necessary to make a credibility call in this matter. The parties do not dispute that Mr. Netherton lied to Ms. Stone and that his discharge was the result of that lie. What must be decided is whether the lie amounted to misconduct connected with the work.

Mr. Netherton made a conscious decision to tell his supervisor an untruth. He knew he was taking home the keyboards and he knew that taking them home was against company policy. Whether he had what he believed to be permission is irrelevant. Mr. Netherton acted with wilful and wanton intent against his employer’s interest.

Mr. Netherton knowingly misled his employer and, initially, this Tribunal. There is no evidence that Ms. Stone created such a hostile working environment that Mr. Netherton would be left with no choice but to lie to her. Accordingly, Mr. Netherton’s discharge was for misconduct connected with the work.

DECISION
The determination issued on March 28, 2001, is REVERSED. Benefits are denied for the weeks ending December 9, 2000, through 

January 13, 2001. Mr. Netherton’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 23, 2001.
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