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CLAIMANT
MICHAEL THORPE II

CLAIMANT APPEARANCES
MICHAEL THORPE

ESD APPEARANCES
None


CASE HISTORY
The claimant timely appealed two determinations. The first determination issued on May 4, 2001, denied benefits under AS 23.20.360. Benefits were denied on the ground that Mr. Thorpe received deductible wages during the period. The second determination issued April 27, 2001, held Mr. Thorpe liable for the repayment of unentitled benefits pursuant to AS 23.20.390.


FINDINGS OF FACT
Effective May 1, 2001, Mr. Thorpe established an initial claim for unemployment insurance benefits. His weekly benefit amount is $154, plus dependents allowance. The excessive earnings cap is $255.33. Mr. Thorpe's previous claim for unemployment insurance benefits began May 1, 2000, with a weekly benefit amount of $146, and an excess earnings amount of $244.66.  

Mr. Thorpe works for Ocean Explorers of Anchorage, Alaska on an on-call basis. He works as a cook earning $150 per day while aboard the company ship. He worked three days during week ending April 14, 2001.  He worked various jobs getting the ship ready for the season. He earned $750 for the three days of work. The employer paid a bonus since he performed more than his regular duties.  He expects to return to work for this employer at the end of May 2001.

On approximately April 22, 2001, Mr. Thorpe called VICTOR, the automated benefit system, in order to file for benefits during weeks ending April 14 and April 21, 2001. The system would not allow him to  enter his correct earnings, so he telephoned the Call Center on Monday, April 23, 2001. He informed the Call Center personnel of the problem and reported his earnings. The claimstaker told him to telephone the following day with an address for the employer. She also informed him that the computer system had not been operational during the weekend.  On approximately April 24, 2001, Mr. Thorpe contacted the Call Center to inform them of the employer's address. The claimstaker assured him that she would make sure the earnings were entered into the computer system.

Mr. Thorpe received an unemployment insurance check in the mail with some child support deductions already taken out of the check. He believed that check was in the correct amount because he had informed the department of his correct earnings on two separate occasions. He cashed the check issued for weeks ending April 14 and April 21, 2001.  He later learned that he was not entitled to the benefits, and he was requested to repay the overpaid benefits.  


PROVISIONS OF LAW
AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.530 provides, in part:


(a)
In this chapter, "wages" means all remuneration for service from whatever source, including, but not limited to, insured work, noninsured work, or self‑employment; commissions, bonuses, back pay, and the cash value of all remuneration in a medium other than cash shall be treated as wages; gratuities customarily received by an individual in the course of service from persons other than the individual's employing unit may be treated as wages received from the employing unit only to the extent the individual reports the gratuities to the employing unit. The reasonable cash value of remuneration in a medium other than cash, and the reasonable amount of gratuities, shall be estimated and determined in accordance with regulations adopted by the department; notwithstanding AS 23.20.350(a), back pay awards shall be allocated to the weeks or quarters with respect to which the pay was earned. If the remuneration of an individual is not based upon a fixed period of time or if the individual's wages are paid in irregular intervals or in a manner that does not extend regularly over the period of employment, the wages shall be allocated to weeks or quarters in accordance with regulations adopted by the department. The regulations must, as far as possible, produce results reasonably similar to those that would prevail if the individual's wages were paid at regular intervals. When an employer has filed for bankruptcy, unpaid wages earned for services performed for the employer are considered wages for the quarter in which they were earned.

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(b)
The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled. The amount, if not previously collected, shall be deducted from future benefits payable to the individual. However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.


CONCLUSION
By statute, Mr. Thorpe’s wages are deductible income for the period addressed. Since the $750 in wages exceeded Mr. Thorpe’s weekly excessive earnings amount of $244.66, he is not entitled to benefits for the week ending April 14, 2001. He received benefits to which he is not entitled, and he is liable for the repayment of those benefits. 


DECISION
The May 4, 2001 wage determination is AFFIRMED.  Benefits are denied for week ending April 14, 2001 under AS 23.20.360.

The April 27, 2001 liability determination is AFFIRMED. Mr. Thorpe remains liable for the assessed overpayment pursuant to AS 23.20.390, if not waived by the Benefit Payment Control office.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on May 24, 2001.
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Cynthia Roman, Hearing Officer

