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STATEMENT OF THE CASE

On May 7, 2001, Mr. Agwiak timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Agwiak began working for Yukon Delta Fisheries Development Association, on this particular job, on January 8, 2001. He last worked on February 18, 2001. He worked on the F/V Lisa Marie, a crabber. He earned a crew share of $6,927.60 for this trip.

Mr. Agwiak quit his employment when the boat returned to land. He was a stacker. A stacker stacks crab pots and ties them onto the boat. The pots weigh 700 pounds each He had never done this type of work before. On one occasion, the boat rocked and a pot slammed into him. He, according to his testimony, nearly lost his leg. On another occasion, he was stocking the pots, using a crane to hoist them. While on the crane, the pots swing free. A wave hit the boat, and the pot on the crane almost knocked him overboard. Mr. Agwiak quit his employment because the work was too dangerous. He also quit his employment because the captain and him did not get along. The captain was always yelling at him, but would be nice to the employees who had been there longer.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

An objective standard, based on what an average, reasonable man might do in the fact circumstances presented, is to be used in determining whether there was good cause for a voluntary termination. The importance or merit of the cause subjectively to the individual involved . . . is not the measure by which the adequacy of the cause is to be found. Roderick v. Emp. Sec. Div., No. 77-782 Civ, AK Super. Ct., 1st J.D., (April 4, 1978), aff'd, No. 4094, AK Sup. Ct., (March 30, 1979.)

In Roderick, the Court considered the matter of an employee who was dissatisfied with the economic purposes of the project on which he was employed. The Court held that Roderick was “uniquely motivated,” because the “average, reasonable man” would not have found that to be a compelling reason to leave. The Court cited two cases in coming to its decision; Koach v. Employment Division, 549 P.2d 1301 (Ct. App. Ore., 1976) (reason must be such that a reasonable and prudent person would be justified in quitting) and Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976) (cause must be such as would reasonably impel the average able-bodied worker to give up his or her employment.)

If the conditions are average and the “uniquely motivated worker” does not have good cause to quit that employment, the reverse would hold true as well. The “average, reasonable, and prudent person” may have good cause to quit work with conditions that are “unique.”
It is well recognized that crabbing in the Bering Sea is one of the most dangerous occupations in the world. The “average” person does not work in this occupation. Only “uniquely motivated” workers enter such a dangerous occupation. Mr. Agwiak is not one of those workers. Rather, Mr. Agwiak is the average, reasonable, and prudent person for whom this work was not suitable. He tried the occupation, but not for such a time that he accepted the conditions of the work. As soon as it was possible, when the boat reached shore, he left the job.

Mr. Agwiak nearly lost his leg and nearly lost his life. It is the conclusion of the Appeal Tribunal that he voluntarily left work with good cause.

DECISION

The notice of determination issued in this matter on May 3, 2001 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Agwiak is allowed benefits for the weeks ending February 24, 2001 through March 31, 2001 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 11, 2001.


Dan A. Kassner
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