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CASE HISTORY

Ms. Henson timely appealed a determination issued May 10, 2001 that denied benefits under AS 23.20.379.  The determination held Ms. Henson was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. Henson was employed by Denali Alaskan Federal Credit Union from October 2000 to approximately April 23, 2001.  She last worked full-time as a Branch Specialist II.  Ms. Henson was dismissed from work.

Ms. Weston, a senior teller, testified Ms. Henson refused to follow her instructions on one occasion.  Instead of following instructions, Ms. Henson purportedly told Ms. Henson, “Get off your high-horse.”  Other workers complained to management, i.e., Ms. Jewkes, branch manager and Ms. Carlini, branch operations supervisor, that Ms. Henson refused to answer the telephone, stated she did not like the banking industry, and was generally rude to workers and customers.  A worker additionally commented that Ms. Henson called Ms. Jewkes a “bitch.”  On another occasion, Ms. Henson called in sick but attended a social function that evening.  The employer felt that incident showed a poor attitude toward work.  

In December 2000 and/or March 2001, management counseled Ms. Henson regarding the above-cited issues, stating such behavior would not be tolerated.  Ms. Henson denied all allegations of wrongdoing.

Ms. Henson remembers the senior teller instructing her to lower her cash drawer limit.  Although her limit exceeded requirements earlier in the day, that issue had already been resolved.  She did not refuse to follow the senior teller’s instructions.

Ms. Henson did attend a modeling event one evening in November 2000, after she had called in sick at work.  That event had been prearranged for a long time.

Ms. Henson maintains she was never rude to workers or customers.

On or about April 20, 2001, management again met with Ms. Henson regarding continuing worker comments that Ms. Henson repeatedly referred to Ms. Jewkes as a “bitch.”  Again, Ms. Henson denied allegations of wrongdoing.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. Henson knowingly acted in opposition to the employer’s interests.

"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  In Mathews, Comm'r Decision 88H-UI-114, July 28, 1988.

Considering the several counseling sessions and eyewitness testimony, the evidence best supports the conclusion that Ms. Henson’s actions amounted to misconduct, in connection with work.  Certainly, it was inappropriate to call a member of management a “bitch.”  Ms. Henson is subject to the disqualifying provisions under the separation from work law.

DECISION

The May 10, 2001 determination is AFFIRMED.  Benefits are denied for weeks ending April 21, 2001 to May 26, 2001 pursuant to AS 23.20.379.  Ms. Henson’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Henson may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 29, 2001.


Doris M. Neal


Hearing Officer

