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CASE HISTORY

The employer timely appealed a determination issued on April 18, 2001, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Rodekohr last worked for the National Bank of Alaska (NBA) during the period August 1981 through March 19, 2001. She earned $3180 per month for full-time work as a service manager II (operations supervisor). Ms. Rodekohr gave a resignation notice on March 20 with an effective date of April 2. The employer accepted her resignation immediately with the payment of two weeks severance pay.

On March 20, Ms. Rodekohr met with the branch manager, Ms. Lypse, the human resources consultant, Ms. Norquest, the branch administrator, Mr. McCormick, and two witnesses for Ms. Rodekohr (her husband and a human resources worker). The meeting was to discuss a formal counseling (reprimand). Ms. Rodekohr had been advised of the meeting the day before.

During the meeting, Ms. Rodekohr was given a formal counseling to read. After she read it, Ms. Norquest and Mr. McCormick began to go over the performance points that needed attention/correction. The first point involved scheduling of the tellers at the Cottonwood Creek branch who Ms. Rodekohr supervised. The parties did not go over the remaining points as Ms. Rodekohr resigned before they could be addressed.

Ms. Rodekohr did not agree with some of the points regarding the scheduling problem. She felt that the changes that had been made to the schedules were at Ms. Lypse’s request, yet Ms. Lypse did not support Ms. Rodekohr when they failed to meet expectations. She opted to resign. Ms. Rodekohr recalled Mr. McCormick offering to forgive paid but unearned time off she had taken in February/March 2001 if she resigned. Ms. Norquest agrees that offer was made but not until Ms. Rodekohr offered her resignation. Both parties agree to the severance payment.

Ms. Rodekohr argues that the employer forced her resignation. She contends Mr. McCormick stated he did not believe she could meet the points of the counseling thereby implying she would be discharged. Ms. Norquest contends Mr. McCormick indicated he felt it might be a problem but only because the bank was getting ready for conversion to Wells Fargo and management was concerned about Ms. Rodekohr’s willingness to meet the company’s requirements.

NBA and Wells Fargo require one additional step before an employee would be discharged. A final formal counseling would outline the performance or areas in need of improvement, provide for a specified time frame, and indicate discharge was the step to be taken if the terms were not met. The counseling given to 

Ms. Rodekohr on March 20 was not the final formal counseling as it did not have a specified time frame, and did not indicate the next step was termination.

Since Ms. Lypse took over as the branch manager (1998), she was involved with the scheduling because there was a fair amount of complaining from the tellers. Ms. Rodekohr took a voluntary demotion to the operations supervisor position after she received a counseling in August 1998 regarding her performance as the branch manager. Scheduling problems were a part of the counseling. 

Ms. Lypse felt she needed to assist Ms. Rodekohr.

Ms. Rodekohr would prepare the schedule and discuss it with 

Ms. Lypse who would then suggest changes. Changes included things like increasing staff on government or mid-month pay dates; giving more senior employees preferred days off; addressing PTO (paid time off) more timely; etc. Ms. Rodekohr would make the changes; however, Ms. Lypse noticed that the changes would then carry over to the following weeks when extra staff were not needed. Ms. Lypse also believed Ms. Rodekohr emitted favoritism toward certain staff.

In January 2001, Ms. Lypse removed herself from assisting with the scheduling.

Ms. Lypse believed Ms. Rodekohr had the ability to perform to the employer’s expectations. Ms. Rodekohr would meet the scheduling requirements for several weeks after a counseling, then lapse again until the next counseling. Ms. Rodekohr did not dispute the employer’s allegation that she was capable of performing the job adequately. She was a 20-year employee, had good work habits, and knew the operations section well. The employer believed 

Ms. Rodekohr needed an “attitude adjustment” and would take the challenge presented to her in the March 20 counseling.

Ms. Rodekohr did not seek the assistance of the human resources or labor relations sections of the employer regarding her concerns over the lack of support from Ms. Lypse. She admits that during discussions with Ms. Lypse that they occasionally turned into heated arguments.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes that Ms. Rodekohr voluntarily quit her employment with NBA. Although the employer accepted the resignation immediately, she was paid through the two-week notice period. Therefore, this work separation will be decided as a voluntary leaving wherein Ms. Rodekohr has the burden to show good cause for leaving work.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

Ms. Rodekohr’s contention that Ms. Lypse did not support the changes on the schedule when complaints were received is without basis. Ms. Lypse removed herself from any involvement with the scheduling. Therefore, from January through mid-March, Ms. Rodekohr made all the scheduling decisions, which removed the need for 

Ms. Lypse’s involvement. 

Leaving work in anticipation of a discharge is a voluntary leaving, not a discharge. This is true no matter how well-founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.) In most cases, such leaving is without good cause.


Example: In Singh (80H-64, May 15, 1980) the claimant was employed as a restaurant chef. He voluntarily left work when he learned that the establishment where he worked was sold. During the middle part of December, the new owner introduced his new chef to the claimant. The claimant assumed therefore that he would no longer be employed and informed the current owner that he would resign on December 26. There had been no date or time set by the owner for the claimant's termination. Therefore the Tribunal held, and the Commissioner affirmed, the claimant had voluntarily left work without compelling reasons, and therefore without good cause. Benefit Policy Manual, VL 135.5

Ms. Rodekohr’s length of employment establishes she knew or should have known she would not have been discharged if she failed to meet the formal counseling criteria. Also, her length of employment, good work habits, and previous efforts to meet scheduling requirements establish she had a good chance to meet the employer’s demands. Ms. Rodekohr failed to give herself and her employer that opportunity. Good cause has not been shown in this matter.

DECISION
The determination issued on April 18, 2001, is REVERSED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending March 24, 2001, through April 28, 2001. Ms. Rodekohr’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 6, 2001.
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