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CASE HISTORY

Ms. Reyes timely appealed a May 14, 2001, determination that denied benefits under AS 23.20.379. Benefits were denied on the ground that she failed to accept an offer of suitable work without good cause.

FINDINGS OF FACT

Ms. Reyes established an unemployment insurance claim effective April 23, 2001. She last worked in her janitorial position on April 18. Ms. Reyes earned $8.25 per hour for full-time work before she was laid off.

On May 2, 2001, Ms. Reyes picked up her final check from ABM, her former employer. The employer offered two positions that paid $7.50 per hour. One was full-time, the other was a full-time temporary position. Ms. Reyes indicated she could not work for $7.50 per hour as she had been getting $8.25 per hour.

Exhibit 11 contains a summary of a telephone conversation between an unemployment insurance representative and an ABM representative. The employer indicates Ms. Reyes was offered a temporary position that paid between $8.00 and $8.50 per hour. Ms. Reyes adamantly denied being told she would receive more than $7.50 per hour.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (b)  An insured worker is disqualified for waiting-week

          credit or benefits for a week and the next five weeks

          of unemployment following that week if, for that week,

          the insured worker fails without good cause 

          (1)  to apply for available suitable work to which the

               insured worker was referred by the employment

               office; or

          (2)  to accept suitable work when offered to the

               insured worker….

8 AAC 85.410 provides, in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks….

8 AAC 85.420 provides:

     (a)  A claimant will be disqualified under AS 23.20.379(b)

          for refusing suitable work without good cause, or for a

          failure to apply for suitable work to which he was

          referred by the employment office, if the offer of work

          or referral to work was properly made.  An offer of

          work or referral to work is properly made if

          (1)  a job opening exists at the time the offer is made

               or the referral given;

          (2)  the claimant understands that he is receiving an

               offer or referral, unless an offer of work is not

               made by the employer because of claimant actions

               which cause the employer to withhold an offer of

               employment;

          (3)  the claimant is given sufficient information

               concerning the conditions of the job, including

               duties, location of work, hours of work, wages,

               working conditions, equipment needed, and union

               requirements, if any, to determine the suitability

               of the offer or referral; and 

          (4)  the claimant, upon accepting a referral, is given

               adequate information concerning where and how he

               should apply.

     (b)  Failure to apply for work includes

          (1)  failure to report to the employment office after a

               call-in for a referral to work;

          (2)  refusal to accept a referral to work; or

          (3)  after acceptance of the referral, a failure to

               apply to the employer for work.

     (c)  Refusal of an offer of work includes

          (1)  refusal of a job offer from an employer or from an

               agent of the employer having authority to hire;

          (2)  action by the claimant which causes the employer

               to withhold a job offer; or

          (3)  after acceptance of a job offer, failure to report

               to work on the first scheduled day of work. 

CONCLUSION

The record establishes that the work offered by ABM was the same type of work Ms. Reyes had performed in the past. Therefore, the basic nature of the work was suitable. What must be decided is whether her decision to refuse the work because it paid less than her previous rate of pay makes the work unsuitable.

The Employment Security Division’s Benefit Policy Manual, Section SW 500, states in part:


In order to be considered a "former rate," a claimant's desired wage:

· must have been earned over a significant period of time;

· within the two to three years prior to filing a claim;

· earned in the occupation in which the claimant is now seeking work.  

Ms. Reyes’ testimony overcomes that of the hearsay documents in the hearing file. There is no supporting evidence that the employer offered Ms. Reyes work that paid between $8.00 and $8.50 per hour. The $7.50 per hour offered Ms. Reyes to return to work with ABM was less than the wage she was accustomed to. Therefore, Ms. Reyes had good cause to refuse the offers of work from ABM.
DECISION

The determination issued on May 14, 2001, is REVERSED.  Benefits are allowed for the weeks ending May 5, 2001, through June 9, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 6, 2001.

                                  Jan Schnell, Hearing Officer

