CROSBY, Kavin
01 1156
Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  01 1156    Hearing Date:  June 21, 2001

CLAIMANT:
EMPLOYER:
KAVIN CROSBY
L&C ENTERPRISES INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Kavin Crosby
Conrad Henrich

ESD APPEARANCES:
None

CASE HISTORY

The employer timely appealed a determination issued on May 30, 2001, that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Mr. Crosby established an unemployment insurance claim year effective May 18, 2001. At the time he opened his claim, he was not working. Sometime in March or April 2001, Mr. Crosby performed mechanic work for Alaska Truck and Camper in Anchorage. He had applied for a driver/detailer position but was told that a mechanic was needed. Mr. Crosby was advised to obtain a business license if he wanted to do the work.

While at Alaska Truck and Camper, Mr. Crosby serviced recreational vehicles to ready them for the summer season. He did not claim this as his last employer when he opened his new claim because he was told he was self-employed.

Mr. Crosby worked for L&C Enterprises, Inc. (Eastchester Texaco) during the period October 29, 2000, through January 23, 2001. He earned 45 percent commission per flat rate hour for full-time work as a mechanic. Mr. Crosby quit without notice about mid-day on January 23.

About a week or two before he quit, Mr. Crosby was told by another mechanic that wages had to equal at least minimum wage for all hours worked each week. Mr. Crosby felt he was not earning minimum wage because he would work full-time yet only received about $70 for a week in wages. He did not discuss his concern with the owner, Mr. Henrich, or verify the information with the Wage & Hour Administration before making the decision to quit.

Mr. Crosby planned to give Mr. Henrich a two-week notice at the time he quit. He became upset on January 23 because he felt 

Mr. Henrich was rude and/or obnoxious. Mr. Crosby believed the communication between himself and Mr. Henrich was lacking. He had spoken to Mr. Henrich several times about the owner’s attitude. Each time, Mr. Henrich apologized. Mr. Crosby could not give specific examples because he tried to ignore Mr. Henrich.

Mr. Henrich admits he would get upset with Mr. Crosby when the work was not done properly or Mr. Crosby acted unprofessional. There is no dispute that Mr. Henrich treated his employees the same.

On the day Mr. Crosby quit, he asked Mr. Henrich if a wrench he needed was the impact wrench. Mr. Henrich responded, “Yah, it’s the only one in there (a box).” Mr. Crosby felt that was rude and decided to gather his tools and leave the shop. He advised 

Mr. Henrich that he quit.

Mr. Henrich was unaware of the minimum wage concern until 

Mr. Crosby quit. Once Mr. Henrich was advised by Wage & Hour that he needed to pay minimum wage, Mr. Henrich issued a check to

Mr. Crosby.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(h)  A claimant’s last work, for the purposes of determining a           claimant’s last suitable work under AS 23.20.379, will be           determined under the following standards:

(1) the last work is the claimant’s most recent          permanent, temporary, full time, or part-time        work, in which the claimant performed services and    received wages under a written, oral, or implied     contract of hire, preceding an initial claim for     benefits;

(2) if a claimant separates from two or more working     relationships in a calendar week while filing        continued claims, the last work is the last          working relationship held in that week;

(3) temporary on-call work is a claimant’s last work     only if the on-call working relationship is          terminated before the initial claim for benefits;

(4) a claimant’s last work does not include

(A) unpaid training periods;

(B) work performed in a correctional facility by a prisoner;

(C) jury duty;

(D) inactive military service;

(E) self-employment; or

(F) short term, casual, or temporary work taken to avoid disqualification under AS 23.20.379 for an earlier work separation….


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 250, states in part:

A finding of voluntary leaving under AS 23.20.379(a)(1) applies only to the worker's last work.

A definition of "last work" depends first upon the definition of "work," and then upon a determination of what is to be considered the person’s most recent work….

"Employer/employee relationship” is a relationship in which service is done for wages under any contract of hire, written or oral, express or implied….

     Last work is the person's most recent work before filing a claim for benefits in which there was an employer/employee relationship.

The duration of the last work is irrelevant. Even if the last work was performed for less than a day, it is the last work if there was no other work intervening between that work and the filing of the claim.

The record fails to contain sufficient information on Mr. Crosby's working relationship with Alaska Truck and Camper during the months that followed his employment with Eastchester Texaco. Before a decision can be made with regard to Mr. Crosby's eligibility for benefits under AS 23.20.379, it is necessary to determine his last employer. 

The Employment Security Division will need to investigate the working relationship between Mr. Crosby and Alaska Truck and Camper. Once an investigation is completed, a determination must be issued addressing Mr. Crosby's relationship with Alaska Truck and Camper. If an employer/employee relationship existed, the determination needs to either allow or deny benefits pursuant to AS 23.20.379, as appropriate.

DECISION
The determination issued on May 30, 2001, is REMANDED to the Employment Security Division for investigation. Benefits remain allowed, if otherwise eligible, as shown on the determination.

If the Employment Security Division determines Mr. Crosby's working relationship with Alaska Truck and Camper was not an employee/employer relationship, the Tribunal will issue a decision based on the Findings of Fact in this decision with regard to his separation from Eastchester Texaco. If the investigation reveals his relationship with Alaska Truck and Camper to be employee/employer, the Eastchester Texaco separation becomes moot and not applicable. The Employment Security Division will need to advise the Tribunal of its determination once the investigation is complete.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 22, 2001.








Jan Schnell








Hearing Officer

