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CASE HISTORY

The employer timely appealed a determination issued on May 30, 2001, that allows benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work with good cause. The hearing was held on June 21, 2001.

On June 22, 2001, the Tribunal remanded to the Employment Security Division (ESD) the question of Mr. Crosby’s last employer. The ESD issued a determination on July 3, 2001, concluding the last employer was in fact L&C Enterprises, Inc. The Tribunal’s decision on that work separation follows, based on the June 21, 2001, hearing record.


FINDINGS OF FACT
Mr. Crosby established an unemployment insurance claim year effective May 18, 2001. At the time he opened his claim, he was not working. Mr. Crosby worked for L&C Enterprises, Inc. (Eastchester Texaco) during the period October 29, 2000, through January 23, 2001. He earned 45 percent commission per flat rate hour for full-time work as a mechanic. Mr. Crosby quit without notice about mid-day on January 23.

About a week or two before he quit, Mr. Crosby was told by another mechanic that wages had to equal at least minimum wage for all hours worked each week. Mr. Crosby felt he was not earning minimum wage because he would work full-time yet only received about $70 for a week in wages. He did not discuss his concern with the owner, Mr. Henrich, or verify the information with the Wage & Hour Administration before making the decision to quit.

Mr. Crosby planned to give Mr. Henrich a two-week notice at the time he quit. He became upset on January 23 because he felt 

Mr. Henrich was rude and/or obnoxious. Mr. Crosby believed the communication between himself and Mr. Henrich was lacking. He had spoken to Mr. Henrich several times about the owner’s attitude. Each time, Mr. Henrich apologized. Mr. Crosby could not give specific examples because he tried to ignore Mr. Henrich.

Mr. Henrich admits he would get upset with Mr. Crosby when the work was not done properly or Mr. Crosby acted unprofessional. There is no dispute that Mr. Henrich treated his employees the same.

On the day Mr. Crosby quit, he asked Mr. Henrich if a wrench he needed was the impact wrench. Mr. Henrich responded, “Yah, it’s the only one in there (a box).” Mr. Crosby felt that was rude and decided to gather his tools and leave the shop. He advised 

Mr. Henrich that he quit.

Mr. Henrich was unaware of the minimum wage concern until 

Mr. Crosby quit. Once Mr. Henrich was advised by Wage & Hour that he needed to pay minimum wage, Mr. Henrich issued a check to

Mr. Crosby.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The failure to pay wages required by state law can be good cause for leaving work provided the worker gives the employer the opportunity to rectify the situation. In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

Mr. Crosby did not bring the issue of minimum wage to his employer’s attention before he quit. Therefore, good cause for leaving work because of the lack of pay was negated.

Finally, leaving work because of a supervisor’s demeanor can be good cause if the actions of the supervisor are hostile, abusive, or unreasonably discriminatory in nature. Also, the worker must bring his concerns to his employer’s attention before quitting.

Mr. Crosby mentioned his concerns to Mr. Henrich. However, it has not been shown, due to the lack of specific examples, that Mr. Henrich’s demeanor was abusive, unreasonably discriminatory, or hostile in nature.

Based on the above, good cause for leaving work has not been shown in this matter.
DECISION
The determination issued on May 30, 2001, is REVERSED. Benefits are denied for the weeks ending January 13, 2001, through February 27, 2001. Mr. Crosby’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 3, 2001.
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Hearing Officer

