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CASE HISTORY

Mr. Denardo timely appealed two redeterminations issued on May 31, 2001, that denies benefits pursuant to AS 23.20.379 and 406. The issues are whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work and whether Mr. Denardo is eligible for extended benefits.


FINDINGS OF FACT
Mr. Denardo worked for Edward Jones Investments during the period February 12, 2001, through April 18, 2001. He earned $1500 per month for full-time work as a student/trainee to become a stockbroker. Mr. Denardo’s employment ended effective April 23.

On April 20, Mr. Denardo was scheduled to take a state-required securities test (Series 7) to be licensed to be a stockbroker in Alaska. After the test, he was to travel on April 22 to St. Louis, his employer’s headquarters, for a one-week training session. 

Mr. Denardo took April 19 off from work to relax before the test. He decided to go hiking near Girdwood.

Mr. Denardo returned home about 4:30 p.m. from his hiking trip. He felt like he had the early stages of hypothermia and called the emergency room at the hospital. Mr. Denardo was told to drink lots of liquids, get rest, and stay warm. He went to bed about 7:00 p.m. that night. Mr. Denardo is an experienced hiker and is familiar with the symptoms of hypothermia. He did not see a doctor.

Throughout the night, Mr. Denardo awoke numerous times and also had a friend checking on him. He believes he woke up about every two or three hours but contends he was in a sound sleep from 3:30 a.m. to 1:00 p.m. on April 20. After he awoke, he remained at home. 

Mr. Denardo did not try to call his employer since St. Louis is three hours later than Anchorage. The test had already been administered, so it would not have made any difference to call his employer.

On April 21, Mr. Denardo called the employer’s travel agent to advise he would not be traveling that evening for St. Louis. 

Mr. Denardo knew he should not attend the one-week training because he did not take the Series 7 test. He left a message for his supervisor on April 21. Mr. Denardo did not speak with his supervisor until April 22. He was advised of his discharge later that same day.

Mr. Denardo was asked several times why he did not call headquarters between 5:00 a.m. and 2:00 p.m. Alaska Time. He contends he was too ill (with mild diarrhea) to call or was asleep. Mr. Denardo also knew since he missed the test, that it would not change anything if he did call the employer. He had taken and passed all previous tests that led up to the Series 7 test. There is no evidence of any previous warnings or disciplinary actions.

Exhibit 10 is a copy of a memo regarding Mr. Denardo’s discharge. The employer states in part:

Mr. Denardo did not appear at the training sight on April 20 and did not notify the company….

Mr. Denardo did not contact the company until Sunday April 22, 2001. At that time, he left a message explaining he came down with a case of hypothermia after going hiking on April 19.  Mr. Denardo was terminated for inappropriate conduct because of his lack of judgement when he failed to notify the company of this incident. The company lost money on his testing and travel arrangements….

Mr. Denardo did not work during the period April 29, 2001, through June 9, 2001.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….

AS 23.20.406 provides in part:

     (h)  An individual is not eligible to receive extended

          benefits for any week of unemployment in the individual's

          eligibility period if the individual has been

          disqualified for benefits because the individual

          voluntarily left work, was discharged for misconduct, or

          refused an offer of suitable work, unless the

          disqualification imposed for those reasons has been

          terminated in accordance with AS 23.20.379(d)….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

Mr. Denardo did not quit his job. He was discharged. Therefore, the employer bears the burden to show misconduct connected with the work.

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, 9225438, June 18, 1992.

There is no dispute that Mr. Denardo failed to contact his employer in a timely fashion. Also, there were no previous problems with his employment. What must be decided is whether this single incident was a wilful or wanton disregard of the employer’s interest.

The Tribunal believes Mr. Denardo acted against his employer’s interest by not calling St. Louis before 2:00 p.m. Alaska Time. The Tribunal further believes Mr. Denardo could have made a more concerted effort to reach his employer before the close of business. However, given the facts of this case, hypothermia coupled with a mild case of diarrhea, Mr. Denardo acted with poor judgment. This was a single incident and did not amount to misconduct connected with the work.

Because of the above conclusion, it was not necessary for 

Mr. Denardo to return to work and earn eight times his weekly benefits amount during the disqualification period to be eligible for extended benefits.

DECISION
The redetermination issued on May 31, 2001, is REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending 

May 5, 2001, through June 9, 2001, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

The extended benefits redetermination issued on May 31, 2001, is REVERSED. Mr. Denardo is allowed extended benefits if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 27, 2001.
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Hearing Officer

