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CASE HISTORY

Ms. Magner-Wood timely appealed a May 9, 2001 determination that denied unemployment insurance benefits pursuant to AS 23.20.378. The issue is whether she was available for work during the period claimed.

FINDINGS OF FACT

Ms. Magner-Wood filed a new claim for unemployment insurance benefits on May 31, 2000. The Employment Security Division (the ESD) determined that she was eligible to receive $224.00 per week. Exhibit 7, page 1. She filed for and received benefits for various weeks thereafter. According to the computerized records of the ESD, there was a period beginning with the week ending December 9, 2000 during which she did not file. She reopened her claim on March 11, 2001 (exhibit 7, page 1), and then resumed filing with the week ending March 17, 2001. Exhibit 7, page 3.

The ESD did not submit a copy of the reopening claim into evidence. However, on April 23, the ESD mailed to Ms. Magner-Wood a “correspondence form” asking about her availability for work. Exhibit 5. The correspondence form contends that, when Ms. Magner-Wood reopened her claim, she said that she was working on-call for Peninsula Services, that her employer said they had offered her full-time employment (see also exhibit 4), and that she refused it to be more available at home for her family.

The correspondence form also asked her to complete an enclosed form. No copy of the allegedly enclosed form was introduced into evidence. According to the determination under appeal, the ESD received no response from the mailing or from telephone calls put to her. Exhibit 2, page 2. The ESD then determined that she was not available for work. The ESD did not introduce any labor market information into the record.

Ms. Magner-Wood is employed by Peninsula Services, a company that has a contract to service a military commissary. She began working in August 2000, at a time when a different company had the contract. The contract was awarded to Peninsula Services in November. Peninsula Services scheduled her to work six days a week, but with varying hours. Some days, Ms. Magner-Wood may have worked only two hours. Other days, she would have worked ten hours. The length of time depended on the amount of work to be done. She would not know how many hours she would work until she arrived at work. She had to work until the job was finished.

Ms. Magner-Wood was hired to teach, oversee, and help handicapped persons stock the shelves in the commissary. At first, there were several handicapped persons with several “teacher/helpers.” Ms. Magner-Wood believed there were 25. Whether this included both handicapped persons and “teacher/helpers,” or just the “teacher/helpers” is not known. However, when the contract changed, there was a lot of disgruntlement with the new contractor. Many the employees quit, leaving only eight employees. Only one of those was handicapped, so Ms. Magner-Wood found she was doing the stocking.

Ms. Magner-Wood is manic-depressive. Things that cause her stress exacerbate her condition. She was, at the time, on the maximum amount of medicine allowed to control her condition. However, when the contract changed and employees quit, the stress overcame the effect of the medicine, and Ms. Magner-Wood found that she was depressed, and she could not do anything except go to work, and then go home and sleep. Her housework and relationship with her husband suffered.

Ms. Magner-Wood took some time off in January to try to get her condition under control. When she returned, Ron Day, her supervisor, told her that she was now scheduled to work seven days a week. This began about January 28. She spoke with Mr. Day, telling him that she was unable to work such a schedule because of her condition. Mr. Day told her she had to work it, that there was no choice. She also spoke with Keith (last name unknown), Mr. Day’s supervisor, but received no satisfaction. She then asked for part-time hours.

Ms. Magner-Wood is now working on Monday, Tuesday, Friday, and Saturday. She still works long hours when necessary, but is able to rest on the three days she has off. She cannot quit her employment because the family needs her income. She is not seeking full-time employment because, even at her part-time hours, her income is greater than she would make elsewhere at full-time hours. She earns $10.65 per hour. Other jobs in the area pay around $5.00 to $6.00 per hour.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

To be eligible for benefits, a claimant must be available for full-time work. Full-time work is that number of hours that is customary for that occupation in that specific labor market. In this case, it appears that 40 hours per week would be considered full-time. Only if there is clear evidence that a different number of hours is customary can a different number of hours be considered full-time. There is no clear evidence of that here.

The Tribunal holds, however, that Ms. Magner-Wood is available for full-time employment. Her testimony is that she can be asked to and does work up to ten hours per day. At four days per week, this would be 40 hours. It is not up to her to determine the actual number of hours she will work each week. So long as she is available for that number of hours, she is available for full-time work. The fact that the employer may not have 40 hours of work for her does not negate her availability to work that number of hours.

DECISION
The May 9, 2001 determination is REVERSED. Ms. Magner-Wood is allowed benefits under AS 23.20.378 beginning with the week ending March 10, 2001, and continuing so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 29, 2001.


Dan A. Kassner
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