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CASE HISTORY

Mr. Espalin timely appealed a determination issued on June 5, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Espalin worked for Knik Sweeping Company during the period April 13, 2001, through May 25, 2001. He earned $11 per hour for full-time work as a street sweeper. Mr. Espalin quit effective 

May 25 because he felt intimidated by the owner, Mr. Abood.

On May 24, Mr. Espalin’s truck broke down. When he arrived at work the next day, his truck was out of service. He tried asking 

Mr. Abood, who was speaking with the mechanic, what needed to be done. Mr. Espalin kept interrupting Mr. Abood and the mechanic. Finally, Mr. Abood told Mr. Espalin to “Just help, move that broom.” When Mr. Espalin walked between the two men and tried to lift the broom, Mr. Abood told him to get the handcart. 

Mr. Espalin backed up, got the cart, and then proceeded to go between the two men again. Because Mr. Espalin was walking very slowly, Mr. Abood placed his hand on Mr. Espalin’s shoulder and told him, “Come on, let’s go.” Mr. Espalin proceeded to move the broom. He left the work site shortly thereafter, thinking he did not need to work in that situation with the employer’s attitude. Mr. Espalin informed the employer the next day of his decision to quit.

At the time Mr. Abood put his hand on Mr. Espalin’s shoulder, 

Mr. Espalin thought he had been shoved and felt intimidated. He felt Mr. Abood was angry and upset. He did not speak to Mr. Abood about his feelings or concerns before quitting.

Mr. Abood was unaware of Mr. Espalin’s concerns. Had it been brought to his attention he would have apologized and explained he was frustrated over Mr. Espalin’s interruptions. Mr. Abood adamantly denies ever trying to shove or push any of his employees. He, in fact, had discharged his foreman for touching an employee during an altercation.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In order for the disqualifying provisions of AS 23.20.379 not to apply to a claimant’s unemployment insurance claim, he must satisfy good cause for leaving work. In Missall, Comm'r 

Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

The record fails to support the conclusion that the shoulder touching incident was so onerous it left Mr. Espalin no alternative but to quit. Even if Mr. Espalin had felt more than intimidated, such as threatened, his failure to talk to Mr. Abood about the concerns negated any good cause that may have been shown. The disqualifying provisions of 

AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on June 5, 2001, is AFFIRMED. Benefits are denied for the weeks ending June 2, 2001, through July 7, 2001. 

Mr. Espalin’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 29, 2001.
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