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CASE HISTORY

Mr. Stackhouse timely appealed a determination issued on June 5, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Stackhouse last worked for Corporate Express Office Products during the period June 30, 1999, through May 14, 2001. He earned $10 per hour for full-time work as a driver. Mr. Stackhouse’s employment ended effective May 23.

On May 15, 16, and 17, Mr. Stackhouse called in sick. He left a voice mail message or spoke to his supervisor, Mr. Keller. The calls on those three days met company policy requirements. On 

May 18, 21, and 22, Mr. Stackhouse did not contact Mr. Keller or the manager to advise he would not be into work. Mr. Stackhouse was told on May 21 by the human resources manager, Ms. Starling, to be sure and contact his manager or supervisor. Mr. Stackhouse had called Ms. Starling to set up an appointment to talk about work and personal problems. Mr. Stackhouse was aware of the company policy about calling in.

On May 23 after no calls to management from Mr. Stackhouse, the employer opted to discharge him. Mr. Stackhouse, however, had decided not to return to work. He knew that his failure to call in on those three days would result in his discharge. Mr. Stackhouse had also decided to go to school. He enrolled in training at some point between May 21 and 23.

Mr. Stackhouse visited the employer’s main office on May 24. He went to see Ms. Starling to return his uniforms and discuss a personal issue. No explanation for his failure to contact management on May 18, 21, or 22 was asked for or provided by 

Mr. Stackhouse.

Mr. Stackhouse decided to not return to work because of the lack of a raise, issues at work, and a personal problem (which he did not want to reveal). He would have remained at work if he had gotten a minimum of $.50 per hour raise. Therefore, the Tribunal will only address the lack of a raise in regard to his decision not to return to work.

In March 2000, Mr. Stackhouse asked about a raise (he was due one after the first calendar year of his employment). Because of a reprimand, he was denied the raise but told he might be eligible in three months. In June 2000, Mr. Stackhouse received another reprimand. He did not question, at that time, the lack of a raise.

In October 2000, Mr. Stackhouse began an approximately three-month leave of absence due to a work related injury. Because he was off work for about three months, he was not eligible for the next raise on April 1, 2001. 

Mr. Stackhouse asked Ms. Starling about a raise in March 2001 and she referred him to the managers. The managers indicated they needed a little more time to observe Mr. Stackhouse’s work performance (one of the managers was new). Ms. Starling researched when Mr. Stackhouse would have been due a raise and determined it would have been given in May or June 2001.

Mr. Stackhouse lives in Wasilla. He contends he had to borrow money for gas to get to town. Mr. Stackhouse was tired of borrowing money and felt he needed the raise to keep his spirits up at work and continue to drive in from the Valley.

Prior to quitting, Mr. Stackhouse had filed a grievance with 

Ms. Starling that she was able to resolve. Mr. Stackhouse was happy with the outcome and Ms. Starling’s assistance. He did not file a grievance over the lack of a raise.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The record establishes that Mr. Stackhouse had no intention of returning to work at the time the employer discharged him. Therefore, this work separation will be decided on the basis of a voluntary leaving. Mr. Stackhouse has the burden to show good cause for quitting work.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

A worker who leaves work because he failed to receive a promised raise may have good cause to quit. The worker must exhaust reasonable alternatives, such as filing a grievance or speaking to management, before leaving.

In this case, Mr. Stackhouse was not promised a raise. The employer’s decision to delay giving him a raise was the result of his three-month leave of absence. Mr. Stackhouse had the ability to file a grievance, as he had done in the past, if he disagreed with the employer’s position.

Finally, Mr. Stackhouse’s length of employment (two years) at the rate of $10 per hour, establishes the work was suitable. While he may have had trouble financially with the drive to Anchorage, it has not been shown his circumstances changed at the time he quit as opposed to several months or even a year earlier. Accordingly, the disqualifying provisions of AS 23.20.379 apply in this matter but due to a voluntary leaving without good cause.

DECISION
The determination issued on June 5, 2001, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending May 19, 2001, through June 23, 2001. Mr. Stackhouse’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 3, 2001.
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Hearing Officer

