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CASE HISTORY

Ms. Starks timely appealed a determination issued on May 22, 2001 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Starks last worked for the U.S. Postal Service (USPS) during the period April 1, 1993, through January 12, 2001. She earned $18.61 per hour for full-time work as a distribution clerk. On December 10, 2000, Ms. Starks was given a letter of intent from the USPS that she would be discharged effective January 12 for failure to follow instructions (Exhibit 6). She received pay through January 12, 2001.

The employer cited four incidents in their December 10 letter wherein Ms. Starks failed to follow instructions. Each of the incidents will be addressed separately. 

Incident #1

The first involved a situation on October 7 when Ms. Starks allegedly refused to leave the work site. Ms. Starks had become upset when her supervisor, Mr. Navarro, continually asked her if she heard him give an instruction. Ms. Starks chose to ignore him then finally indicated that she heard him.

Ms. Starks raised her voice to Mr. Navarro and indicated she would leave and take “FMLA” (Family Medical Leave Act). Mr. Navarro believed he told her to leave the building. Ms. Starks did not recall that directive. No other witnesses supported that statement. The Tribunal accepts the fact that Ms. Starks simply indicated she would be leaving and was not told to leave the building.

Ms. Starks went to the union office and locked the door. She did not permit Mr. Navarro or another supervisor to come in. 

Mr. Boston, union steward, talked with Ms. Starks, noticed she was upset, and told her to remain until she was calm. Mr. Aquino, supervisor of distribution and operations, allowed her to remain until she was calm. She left the work site shortly thereafter. Exhibits 21 and 22 indicate Ms. Starks called her employer to report her absences each day until October 14 when she returned to work.

Incident #2

On October 15, Ms. Starks met with Mr. Newcomer, manager of distribution and operations, Ms. Lockwood, union steward, and 

Ms. Lindsey, supervisor. Ms. Lindsey was not present during the entire meeting.

During the meeting, Ms. Starks was instructed to provide adequate medical documentation regarding her request for FMLA. She was given 15 days to provide the documentation. Ms. Starks was told to go home and not return until she provided adequate medical documentation that would allow her to return to work.

The parties do not dispute that Ms. Starks refused to give detailed information or the reason why she wanted FMLA leave to 

Mr. Newcomer. Ms. Starks believed the information was private. The employer does not require information that is diagnostic or prognosis in nature. It does require sufficient medical information to determine if FMLA leave is warranted. 

Exhibit 26 is a copy of a letter that was given to Ms. Starks on October 15 that outlined the information the employer would need regarding her medical condition. The eight points needed included:

· DSM-IV Diagnosis

· Summary of your condition during the period of absence

· Description of your current medical status and prognosis

· Any medication(s) and dosage(s) and schedule

· Specific return to work date

· Specific work restrictions, if any

· Indicate if restrictions are permanent and give ending dates if they are temporary

· Follow-up treatment plan

Mr. Newcomer and Ms. Lindsey testified that Ms. Starks was told to call in daily until the documentation was provided. Ms. Starks and Ms. Lockwood deny that request was ever made. Ms. Lockwood recalled her testimony by reviewing notes she made about six weeks after the meeting date. Mr. Newcomer and Ms. Lindsey’s notes were dated October 15, 2000 (Exhibits 30 and 31). The Tribunal accepts the fact that Ms. Starks was told to call in daily.

Ms. Starks did not call in as she believed she did not have to. She was told to go home and not return until the instructions given in the October 15 meeting were met. Ms. Starks did not have an appointment with a physician until November 8 so she was unable to obtain the required documentation. She also believed since the employer knew where she was she did not have to call in daily.

The employer does not dispute that an employee is not required to call daily if the time off is for a specified length. Mr. Boston and the employer agree that it is not unusual for the employer to send certified letters to the employee to be updated on the employee’s status.

Incident #3

On October 25, the USPS mailed a certified and regular copy of a letter (Exhibit 37 and enclosure, Exhibit 38) to Ms. Starks’ address of record (her residence). The certified copy was receipted by a minor child in Ms. Starks’ home on October 25. The regular mail copy was delivered the same day. The mail carrier certified that he/she made the delivery (Exhibit 35). Ms. Starks contends she did not get either letter. 

The letter required Ms. Starks to submit adequate medical documentation or to report to work by her next scheduled workday. If Ms. Starks was unable to comply, she was to contact Mr. Newcomer immediately. She was further warned that if she failed to meet the instructions she could be terminated. 

Ms. Starks argues that she only checks her mail about once every two weeks (tape #4, side 2, 12.8 minutes) to get her bills. She contends she and her husband (who was a supervisor at the USPS) were separated and he would occasionally get her mail and not give it to her. Ms. Starks’ husband did not live at the residence. She did not change her address of record with her employer until November 2 when she heard from her husband that the USPS was trying to reach her.

Incident #4

The USPS sent Ms. Starks another certified letter on October 30 (Exhibit 45) outlining again the information needed and again requesting she provide the information or return to work by her next scheduled workday. Ms. Starks contends she did not receive the letter. She instructed her children not to sign for certified mail. The mail carrier certified (Exhibit 43) that he/she delivered a copy of the October 30 letter to Ms. Starks’ address of record.

On November 2, Ms. Starks wrote the plant manager a letter requesting copies of the October 15 and 30 letters. She also informed the USPS of her change of address to a postal box. The USPS responded in a letter dated November 6 (Exhibit 50) again stating that Ms. Starks needed to follow the instructions given in they earlier mailings. Ms. Starks receipted for that letter on 

November 14. She only checked her postal box about once a week.

Ms. Starks indicated in her letter that she would return to work and provide adequate medical documentation after her visit to her physician on November 8. She provided the medical information on November 14 and returned to work on her next scheduled workday.

General Relevant Facts

Ms. Sparks contends Mr. Navarro harassed her on a regular basis. She had filed other grievances against him that are currently at various levels in the grievance process. Mr. Boston admits that 

Mr. Navarro has a reputation of constantly asking for verbal confirmation of his work orders. Ms. Sparks worked two days per week with Mr. Navarro. She asked for but was refused a transfer to another location. The transfer was denied because of staffing shortages.

The employer contends Mr. Navarro was under pressure to get the mail out to the flights leaving Anchorage after midnight. Each night between 7:00 p.m. and midnight, the mail distribution is busy trying to meet the deadlines. It is the supervisor’s responsibility to ensure all employees are doing what needs to be done to meet the flights.

Ms. Sparks contends she submitted FMLA documentation on August 14, 2000, to the USPS medical section. Exhibit 65 is a copy of a hand-written letter from a physician’s assistant (PA) indicating 

Ms. Starks was seen for stress, anxiety, and depression. The PA indicated Ms. Starks could work.

Exhibits 66 and 67 are copies of a single form completed by the PA on September 18 and sent to the employer on October 5. Some portions of the responses have been erased or covered up. The information on the form does not meet FMLA requirements as there is, in part, no incapacity, there are two unrelated problems listed (leg pain and stress), no treatment plan, etc., all of which are required by the employer.

Ms. Sparks provided her employer with a prescription note that indicated she was being treated for “confidential.” At first, the note was blank where the word “confidential” appeared. Exhibit 79 is a copy of the original note that says she was being treated for depression. Ms. Sparks did not provide that complete form to the employer.

Ms. Sparks had been a union steward for about one year when she was discharged. She had been involved with grievances of her own in the past. In 1998 Ms. Sparks had been denied FMLA. At some unknown point in time prior to 2000, she had also been approved FMLA.

The termination letter also informed Ms. Sparks that three previous warnings in 2000 (January, February, and July) played a role in the employer’s decision to discharge.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….

POLICY AND PRECEDENT

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.  

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect…that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Decision 88H-UI-114, July 28, 1988.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Decision 88H-UI-168, August 2, 1988.

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971). The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.

We have previously held that a single instance of insubordination may constitute misconduct if it is serious enough. In re Cantrell, Comm. Decision No. 9225160, June 30, 1992.  However, as we also stated in that decision, it must be considered whether the claimant's behavior was part of the normal workplace give and take, or rose to the level of insubordination….


CONCLUSION
The hearing record contains a significant amount of testimony regarding the requirements of FMLA and alleged harassment by 

Mr. Navarro. While the basic information is necessary for this decision, the bulk of that information is not. The Tribunal will make its decision based on the facts surrounding the allegations in the employer’s termination letter. Did Ms. Starks fail to follow instructions? If so, was her failure to follow those instructions wilful in nature? And finally, did the alleged harassment and/or the lack of adequate FMLA documentation play a role in Ms. Starks’ actions that led to her termination?

The Tribunal concludes that Ms. Starks’ failure to call in after being advised to on October 15 is sufficient in itself to show misconduct connected with the work. Therefore, it is unnecessary to address the other employer allegations. 

In concluding misconduct connected with the work for her failure to call into work each day as instructed, the Tribunal considered the fact that Ms. Sparks was a union steward and a long-term employee of the USPS. She knew or should have known to maintain contact with her employer.

An employee who was requested to provide documentation would have made efforts to keep her employer apprised of her situation. 

Ms. Sparks’ lack of contact or interest in her position during the period October 15 through October 25 (when the first certified letter was sent), establishes her disregard of her employer’s interest.

Ms. Sparks knew that she needed to provide adequate documentation for the employer regarding her absences. Yet, she totally ignored her employer by failing to keep in contact and keep them apprised of her status. This could have been accomplished by calling each day or at the very least obtain permission not to call until after she had obtained the documentation. Ms. Sparks did not even notify her employer of her pending doctor’s appointment until November 2.

Given the lack of contact by Ms. Sparks to her employer during the period of time covered by this decision, her discharge amounted to misconduct connected with the work.

DECISION
The determination issued on May 22, 2001, is AFFIRMED. Benefits are denied for the weeks ending January 20, 2001, through February 24, 2001. Ms. Sparks’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 17, 2001.
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Hearing Officer

