ATKINS, Mary
01 1304
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  01 1304    Hearing Date:  July 17, 2001

CLAIMANT:
EMPLOYER:
MARY ATKINS
BENSON REALTY

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Mary Atkins
None

ESD APPEARANCES:
None

CASE HISTORY

Ms. Atkins timely appealed a determination issued on May 29, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Atkins last worked for Benson Realty during the period September 1997 through May 25, 2001. She earned $13.02 per hour for full-time work as a receptionist. Ms. Atkins was discharged effective May 25 for violation of a company policy.

During Ms. Atkins’ last year of employment, Mr. Beattie (owner) wanted her to pass the real estate exam to become licensed in the State of Alaska. In mid-April 2001, Mr. Bettie informed Ms. Atkins that if she did not pass the test by May 1 he would consider terminating her employment. When she did not pass the test in mid-April, Mr. Beattie informed her she had until May 31 to pass the test.

In late May, Mr. Beattie discovered Ms. Atkins had rented an apartment in early March 2001 without first getting a security deposit. She also took a post-dated check for the first month’s rent. Mr. Beattie had not been told about the renters because he was out of town at the time of the transaction. Because Ms. Atkins had failed to get his approval to rent without a security deposit and had failed to pass the real estate exam, he discharged her on 

May 25.

Ms. Atkins did not deposit the renter’s post-dated check because she discovered by calling the bank that it would bounce. Because the deposit to the bank was not made, the renter’s name was not entered into the computer. Since the computer records were not updated with the new renter, Mr. Beattie did not know about the renter’s failure to pay the rent for several months. Ms. Atkins did not ensure the new renter was entered into the computer because she wanted to receive payment first.

In late March or early April, the renter left for several weeks to attend to a family emergency. In mid-April, Ms. Atkins delivered to the renter a notice of nonpayment of rent. By late May, Ms. Atkins had not requested an eviction notice be issued because she believed the renter would eventually pay.

Exhibit 6 is a statement from Mr. Beattie that indicates Ms. Atkins violated the company rule on making “deals” with renters who did not have the cash to pay the deposit and/or rent up front. 

Mr. Beattie also states that the property was in Mt. View and was difficult to rent. He felt Ms. Atkins tried to give the prospective tenants a chance. The employer’s note states in part:

Our Mountain View properties are the most difficult for us to rent and sometimes we are forced to lower our rental standards to get them filled. In an attempt to limit the down time on this apartment Mrs. Atkins decided to give these tenants a chance to prove themselves. I do not think Mrs. Atkins had a substantial disregard for my interests or the owners interests. She probably thought that this was the only way we were ever going to get this apartment rented. She is more a victim of not using the best judgement. I think your determination does not take into consideration that she did work for me for nearly 3 years as a dedicated hard working individual….

Ms. Atkins agrees that Mr. Beattie is the only one who can make deals. She had been dealing with the renter’s sister (who rented the other side of the duplex) and felt the new renter would make good on the promise to pay rent/deposit.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes the employer planned to terminate 

Ms. Atkins’ employment by the end of May 2001 if she failed to pass the real estate exam. A discharge because a worker fails, through no fault of her own, to pass a test does not amount to misconduct connected with the work. Ms. Atkins’ discharge, however, came six days before the end of May and was the result of her failure to follow company policy. Therefore, what must be decided is whether Ms. Atkins’ decision to take action that may not have been in her employer’s best interest was misconduct as defined for unemployment insurance purposes.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

The employer’s tone in Exhibit 6 reveals he probably would not have discharged Ms. Atkins if she had successfully passed the real estate test. Although she failed to reveal to Mr. Beattie what she had done in March, Ms. Atkins did what she believed to be best for the company. Her decision to not seek the employer’s approval before allowing the new tenants to occupy the apartment was a good faith error in judgment. Misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on May 29, 2001, is REVERSED. Benefits are alllowed for the weeks ending June 2, 2001, through July 7, 2001, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2001.








Jan Schnell








Hearing Officer

