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APPEAL TRIBUNAL DECISION
HEARING DATE: July 27, 2001
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CLAIMANT:




   

CASANDRA NAVA




CLAIMANT APPEARANCES:

   

CASANDRA NAVA

ESD APPEARANCES:

NONE

CASE HISTORY
The claimant appealed on approximately June 28, 3001 a notice of determination issued on January 21, 2001, under AS 23.20.406. Extended Benefits were denied for the period May 19, 2001 through May 26, 2001. Benefits were disqualified on the ground that Ms. Nava was not an exhaustee pursuant to AS 23.20.406 and AS 23.20.409, and that she was not eligible for extended benefits. The department determined that she may be eligible for benefits from California or a CWC (Combined Wage Claim) from California and Alaska.  An overpayment of benefits was established for weeks ending May 19, 2001 through May 26, 2001.  She filed an appeal against the notice of overpay liability on June 21, 2001 requesting that she repay $96 in overpaid benefits for weeks ending May 19, 2001 through May 26, 2001.  Ms. Nava was held liable for the overpayment of benefits pursuant to AS 23.20.390. 

FINDINGS OF FACT

Ms. Nava began a claim for unemployment insurance benefits on January 16, 2001. The weekly benefits were $48. She normally works seasonally in production or assembly for light industrial companies.  She began working on July 20, 2001. Ms. Nava is currently working as a temporary employee in a cheese packaging plant.

In May 2001, Ms. Nava received a letter from the department that informed her that she may apply for Extended Benefits (EB) as her regular benefits were about to exhaust. Ms. Nava did as instructed and a State Supplemental Benefit (SSB) amount was added to her claim. Ms. Nava received benefits for weeks ending May 19, 2001 and May 26, 2001, and she did cash the check for $96. Ms. Nava believes she is entitled to the payment.

Ms. Nava received information from an employee of the department informing her that she needed to apply for benefits from the State of California since she may be eligible for regular benefits. She contacted the State of California on June 1, 2001 as instructed by the department employee. The State of California mailed a new claim form to Ms. Nava, and she completed and returned the document. The new claim against California became effective June 10, 2001. She was informed that it would take several weeks before a CWC claim would be on file as the wages were to be requested from Alaska.  Ms. Nava continued to file for benefits from Alaska through the week ending June 2, 2001.  She filed claims against the State of California for the weeks ending June 16, 2001, and she has since received benefits from that state.

According to Exhibit 6, dated Friday, June 15, 2001, department employees in Alaska exchanged information regarding Ms. Nava's claim. It was noted that California requested Alaska wages. The wages were transferred and a note was included that requested a backdate to May 13, 2001 when the additional (EB/SSB) benefits became effective on Ms. Nava's claim in Alaska.  The note stated, "California requested wages from us for a 6-10 claim and we transferred them with a notes asking if they could backdate to 5-13 but you may need to speak to a supervisor to get his claim backdated."  There is no indication that California considered the backdate request. 


PROVISIONS OF LAW

AS 23.20.390 states in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

AS 23.20.406. Extended Benefits state in part:

    (a) Except when the result would be inconsistent with other provisions of this chapter, the provisions of this chapter, which apply to claims for or the payment of regular benefits apply to claims for and the payment of extended benefits.

    (b) An individual is eligible to receive extended benefits with respect to any week of unemployment in the individual's eligibility period if the department finds that with respect to that week the individual

    (1) is an "exhaustee" as defined in AS 23.20.409 ; and

    (2) has otherwise satisfied the requirements of this chapter for the receipt of regular benefits…

(i) Except as provided in (j) of this section, an individual is not eligible for extended benefits for a week of unemployment if

    (1) the individual files a claim for extended benefits which are payable under this chapter for that week;

    (2) the claim is an interstate claim filed in any state in accordance with the interstate benefit payment arrangement under AS 23.20.085 ; and

    (3) an extended benefit period is not in effect for the week in the state in which the interstate claim is filed.

    (j) Subsection (i) of this section does not apply to the first two weeks for which extended benefits are payable to an individual, determined without regard to (i) of this section, under an interstate claim filed in accordance with AS 23.20.085.

    (k) Notwithstanding (a) and (b) of this section, an individual is not eligible for extended benefits unless, in the base period determined with respect to the individual's applicable benefit year, the individual has been paid, for employment covered by this chapter, total wages that equal or exceed 

    (1) 40 times the weekly benefit amount, including any allowance for dependents, which is payable to the individual during the individual's applicable benefit year; or

    (2) 1.5 times the individual's wages during the calendar quarter of the base period in which the individual's wages were the highest.

Sec. 23.20.407. Weekly extended benefit amount; total payable.

    (a) The weekly extended benefit amount payable to an individual for a week of total unemployment in the individual's eligibility period is an amount equal to the weekly benefit amount, including the allowance for dependents, payable to the individual during the applicable benefit year.

Sec. 23.20.409. Definitions for AS 23.20.406 - 23.20.409.

In AS 23.20.406 - 23.20.409

    (1) "applicable benefit year" means, with respect to an individual, the current benefit year if, at the time an initial claim for extended benefits is filed, the individual has an unexpired benefit year only in the state against which the claim is filed, or, in any other case, the individual's most recent benefit year; the most recent benefit year, for an individual who has unexpired benefit years in more than one state when the initial claim for extended benefits is filed, is the benefit year with the latest ending date or, if the benefit years have the same ending date, the benefit year in which the latest continued claim for regular compensation was filed; extended benefits are not payable under this section unless the "applicable benefit year" was a benefit year established under this chapter;

    (2) "eligibility period" of an individual means the period consisting of the weeks in the individual's benefit year which begin in an extended benefit period and, if the individual's benefit year ends within the extended benefit period, any weeks thereafter which begin in that period;

    (3) "exhaustee" means an individual who, with respect to any week of unemployment in the individual's eligibility period, has no right to unemployment benefits or allowances, as the case may be, under the Railroad Unemployment Insurance Act or under other federal laws which are specified in regulations issued by the United States Secretary of Labor and has not received and is not seeking unemployment benefits under the unemployment compensation law of Canada, but if the individual is seeking these benefits and the appropriate agency finally determines that the individual is not entitled to benefits under that law the individual is considered an exhaustee; and either

    (A) has received, before that week of unemployment, all of the regular benefits that were available to the individual under this chapter or any other law, including dependents' allowances and benefits payable to federal civilian employees and ex-servicemen under 5 U.S.C. 8501-8525, in the individual's current benefit year that includes that week; however, for the purposes of this paragraph, an individual is considered to have received all of the regular benefits that were available to the individual even though the individual may subsequently be determined to be entitled to added regular benefits as a result of a pending appeal with respect to wages in covered employment that were not considered in the original monetary determination to be in the individual's benefit year; or

    (B) the individual's benefit year having expired before that week, has no or insufficient wages in covered employment on the basis of which the individual could establish a new benefit year that would include that week.

    (4) "extended benefit period" means a period which

    (A) begins with the third week after a week for which there is a state "on" indicator; and

    (B) ends with either of the following weeks, whichever occurs later:

    (i) the third week after the first week for which there is a state "off" indicator; or

    (ii) the 13th consecutive week of that period;

    (5) "extended benefits" means benefits, including benefits payable to federal civilian employees and to ex-servicemen under 5 U.S.C. 8501-8525, payable to an individual under the provisions of AS 23.20.406 - 23.20.409 for weeks of unemployment in the individual's eligibility period;

    (6) "regular benefits" means benefits payable to an individual under this chapter or under any other law, including benefits payable to federal civilian employees and to ex-servicemen under 5 U.S.C. 8501-8525, other than extended benefits.


CONCLUSION

The benefits payable under the extended benefit program are not paid from the unemployment insurance trust fund.  They are paid from a fund that is equally funded by the federal and state governments. The intent of AS 23.20.406(b) and 409(3) is to ensure the payment of extended benefits only to those persons who have received all the "regular benefits" to which the person is entitled, and who have no rights to a new benefit year under which "regular benefits" are payable.  The definition of an "exhaustee" makes clear that an exhaustee is one who "with respect to any week of unemployment in the individual's eligibility period, . . . has received, before that week of unemployment, all of the regular benefits" payable to the individual.

During the weeks ending May 19 and May 26, 2001, Ms. Nava may have been eligible for regular benefits from the State of California.  Since there may have been regular benefits payable from the State of California for the weeks ending May 19 and May 26, 2001, Ms. Nava may not be an "exhaustee" for purposes of receiving extended benefits from Alaska. 

The State of California determined the new claim date as June 10, 2001, rather than May 13, 2001. However, Ms. Nava was continuously filing for benefits against the State of Alaska under the State Supplemental Benefits program during weeks in both May and June 2001.  Therefore, it is unclear whether Ms. Nava should receive SSB benefits from the State of Alaska or benefits from the State of California.  The information provided by the department for the appeal hearing was insufficient to determine which State should pay benefits for the weeks in question.  There was an apparent lack of communication between the State of Alaska and State of California in regards to this claim. Therefore, the matter is remanded to the department for further consideration. 

DECISION

The notice of determination issued in this matter on June 28, 2001 denying the use of Extended or State Supplemental Benefits pursuant to AS 23.20.406 is REMANDED. The overpaid amount pursuant to AS 23.20.390 is also remanded for additional consideration. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this July 30, 2001 in Juneau, Alaska.
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Cynthia Roman







Hearing Officer    

