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CASE HISTORY

Mr. Scroggins timely appealed a June 6, 2001 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Scroggins began his bullcook position on March 13, 2001. His employment ended May 20, 2001. He worked a two-week at work/one week off work rotation on an offshore oil platform in Cook Inlet. At the time his employment ended, he worked 13 hours per day, seven days per week when on duty. The employer paid him $9.00 per hour.

Exhibit 2 contains a copy of the June 6, 2001 determination under appeal. The determination states, in part:

**** FACTS ****

You state that you left your job with Eurest Support Services on 5/21/01 when your live in partner told you that she would leave you if you kept this job. You were away for two weeks at a time when on duty and she felt the need to have you around on a more regular basis. The two of you are not married to each other.

.  .  .

**** CONCLUSION OF FACTS ****

You voluntarily left your work for personal reasons.  Although understandable, the circumstances involved in your leaving do not establish good cause for voluntarily leaving your work.  Benefits are denied from 05-20-2001 to 06-30-2001 and your maximum benefits payable are reduced by three (3) times your weekly benefit amount. Also, you will not be eligible for extended benefits unless you return to work and earn eight (8) times your weekly benefit amount during the denial period.

No one from the employer or unemployment insurance call center participated in the hearing. Statements attributable to employer or call center representatives constitute hearsay evidence. Hearsay evidence carries less weight than Mr. Scroggins’s hearing statements provided under oath and subject to perjury penalties. Mr. Scroggins’s sworn hearing statements provide the following findings of fact.

On May 20, 2001, Mr. Scroggins was scheduled to report to the helipad at 4:00 p.m. for his flight to the offshore oil platform on which he worked. On his drive to the helipad, Mr. Scroggins swerved to miss a dog and drove his truck off the road. The truck became disabled. Mr. Scroggins walked a couple of miles to a friend’s home and had the friend tow his truck back to his (Mr. Scroggins’s) home. Mr. Scroggins called his employer and told him that he would catch the next day’s 4:00 p.m. flight to the platform. Mr. Scroggins could not get an earlier flight because he had to have his wife drive him to the helipad.

Around 10:00 a.m. on May 21, 2001, an employer representative telephoned Mr. Scroggins. The representative told Mr. Scroggins that he had been fired for failing to report for work.

As of the hearing date, Mr. Scroggins’s truck is still disabled.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or
(2) was discharged for misconduct connected with the insured worker’s last work.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion  .  .  .  .
CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.
"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Mr. Scroggins’s testimony establishes the employer discharged him because he failed to report for work. The burden shifts to the employer to show the employer discharged him for misconduct connected with his work (see Rednal cited above).

The Tribunal must base decisions upon the evidence provided to the hearing record (see Cole and Galusha cited above). Mr. Scroggins’s unchallenged testimony establishes he failed to report to work because an accident left him without transportation. While the employer may have needed to replace Mr. Scroggins, the hearing record lacks evidence of sufficient quantity and quality to establish the discharge resulted from misconduct connected to Mr. Scroggins’s work.

DECISION
The June 6, 2001 determination is REVERSED. The separation from work is a discharge. Mr. Scroggins is allowed benefits beginning with the week ending May 26, 2001 through the week ending June 30, 2001, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 18, 2001.
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Hearing Officer

