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CASE HISTORY

The employer timely appealed a determination issued on June 7, 2001, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Sheakley last worked for Fred Meyer Shopping Centers during the period January 18, 2001, through March 31, 2001. He earned $9 per hour for part-time work as a cashier. Mr. Sheakley’s employment ended effective April 12.

On April 1, Mr. Sheakley contends that he notified the employer of a death in the family (Aunt). Although Mr. Sheakley should have notified the manager, Ms. Daigle, he told a person in charge . The PIC advised him to take several days off and to call on April 8.

Mr. Sheakley did not contact his employer on April 8. On April 9, he called to get several more days off but was told he needed to speak with Ms. Daigle. Mr. Sheakley did not attempt to contact her. 

On or about April 13, Mr. Sheakley heard that he was suspended. He met with Ms. Daigle who informed him that he had been removed from the schedule and she had no other work for him.

Mr. Sheakley had no explanation regarding his failure to contact the employer as directed during the week of April 8.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. Tolle, 9225438, June 18, 1992.

interest. ESD Benefit Policy Manual, MC 485.05-1.

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

Mr. Sheakley was told he needed to contact the CS manager for additional time off. He opted to ignore that request. An employer has the right to expect its employees to maintain contact regarding the ability or inability to be at work. Mr. Sheakley’s failure to keep in touch with his employer about his absences resulted in his discharge for misconduct connected with the work.

DECISION
The determination issued on June 7, 2001, is REVERSED. Benefits are denied for the weeks ending April 14, 2001, through May 19, 2001. Mr. Sheakley’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 3, 2001.
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Hearing Officer

