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CASE HISTORY

Ms. Ingraham timely appealed a determination issued on June 26, 2001, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Ingraham last worked for Mat-Su Community Transit (Mascot) during the period November 5, 1999, through June 20, 2001. She earned $10.50 for full-time work as a bus driver. Ms. Ingraham was discharged effective June 21 for yelling at a coworker.

Prior to starting her shift on June 20, Ms. Ingraham approached another bus driver (Stephen) who had just gotten off duty and getting into his private vehicle. She had heard earlier in the week that Stephen was telling passengers and coworkers that she was not doing her job. Ms. Ingraham wanted to ask him about the allegations. The two got into an argument with raised voices. Stephen called Ms. Ingraham a “bitch,” which caused Ms. Ingraham to call him a moron and threaten to hit him in the nose. Stephen is much larger than Ms. Ingraham. No physical gestures were made by either Stephen or Ms. Ingraham.

At the point Stephen called Ms. Ingraham a bitch, Mr. Nelson 

(Ms. Ingraham’s husband and coworker) walked up. After additional yelling and swearing, the couple walked away from Stephen. The incident took place in the parking lot of the local (Wasilla) senior center where the employer’s office is located. The individuals involved in the incident were not near the buses.

The employer was told that the scene was witnessed by a worker at the senior center. The witness only reported what Ms. Ingraham and Mr. Nelson said. Because the employer was unaware of what Stephen had said, the couple were discharged and Stephen received a reprimand. Ms. Ingraham had no prior disciplinary problems with the employer before her discharge.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good                 faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i) has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job….


CONCLUSION
Ms. Ingraham attempted to rectify a situation with another worker. When the worker became agitated and began calling her names, 

Ms. Ingraham acted in a similar fashion. Both employees appeared to have acted inappropriately. 

There is no evidence the employer gave Ms. Ingraham the opportunity to explain the situation. Yet, the employer allowed Stephen to remain employed. This would indicate the employer allowed him to explain his position.

Misconduct does not include inadvertence or ordinary negligence in an isolated instance (see 8 AAC 85.095 above). The incident that led to Ms. Ingraham’s discharge was an isolated incident. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough. The Tribunal does not believe the final incident in this matter amounted to misconduct connected with work. Rather, it was an isolated incident.

Further, off duty misconduct requires a finding that Ms. Ingraham’s action showed a wilful and wanton disregard of the employer’s interest, which directly and adversely impacted the employer’s interest, or rendered her unfit to perform her job. The Tribunal does not find that Ms. Ingraham’s action rose to this level. The incident occurred off the job during the heat of an argument, and she had a good work record up until that point.

Ms. Ingraham’s outburst was simply a knee-jerk reaction to a stressful situation. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on June 26, 2001, is REVERSED. Benefits are allowed for the weeks ending June 23, 2001, through July 28, 2001, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 1, 2001.
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Hearing Officer

