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CLAIMANT
INTERESTED EMPLOYER
GREGORY HARRIS
WAL-MART ASSOCIATES

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES 
NONE       
RAYMOND BRAUTIGAN

ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on June 6, 2001 that allowed benefits under AS 23.20.379 on a holding that Mr. Harris was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Mr. Harris was employed by Wal-Mart in Anchorage, Alaska from October 11, 2000 through May 10, 2001.  He worked in the maintenance department earning $11.30 per hour, working 37.5 to 40 hours per week. He worked a varied schedule. Mr. Harris began a claim for unemployment insurance benefits on May 21, 2001. The weekly benefit amount is $186. 

On October 11, 2001, Mr. Harris did acknowledge that he received an employee's handbook, and he acknowledged the employer's policies on inappropriate behavior. He signed the handbook acknowledging that he read the information.  He watched a training video at the time of hire that explained appropriate and inappropriate behavior in the workplace.

On April 28, 2001, Mr. Harris received a verbal warning after an associate complained to management about his behavior. The woman complained that Mr. Harris had made comments about her looks and commented that he knew where she lived. The woman was uncomfortable with the way he spoke to her. The assistant manager informed him that it could be termed as sexual harassment and that he needed to stop the behavior.   

On April 29, 2001, Mr. Harris received a warning concerning his work performance. On May 9, 2001, Mr. Harris approached a female associate working in the bakery. They were both members of the same safety committee. She canceled the safety meeting for that day because of a lack of participation. She went back to work in the bakery, and Mr. Harris arrived asking about the meeting.  Mr. Harris then persisted in performing a safety inspection of the bakery, and requested that she accompany him.  She informed him that it was not necessary, since she was on the safety committee and she had already inspected the bakery. Mr. Harris went into the bakery and requested that she accompany him. She refused to enter the room alone with him and waited until another associate arrived before entering. Mr. Harris left when the other associate arrived. 

Mr. Harris had previously hugged this same woman several times (both from the front and the back), repeatedly told her how beautiful she was, and disrupted a meeting in order to get her a chair.  The woman felt very uncomfortable with him because he often looked around before approaching her to see if anyone was watching him. Prior to May 9, 2001, Mr. Harris made a comment about a hug being X-rated and that he hoped no one had seen him. She had expressed her concerns to the employer. Since Mr. Harris received counseling for inappropriate behavior before, the employer discharged him on May 10, 2001. 

PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Mr. Harris worked in maintenance, and he was apparently aware of the company policies on inappropriate behavior. He was aware that the employer would terminate his employment for failing to conform to company policy. The employer counseled Mr. Harris on appropriate behavior and he was aware of his responsibilities. Harassment type behavior of inappropriate comments, or inappropriate touching in the workplace is contrary to the standards of behavior that the employer has the right to expect of an employee. Therefore, there was a willful and wanton disregard of the standards of behavior that the employer has the right to expect of an employee. Mr. Harris was discharged for misconduct connected with the work.


DECISION
The June 6, 2001 separation from work determination is REVERSED. Benefits are denied for weeks ending May 5, 2001 through June 9, 2001 under AS 23.20.379. Mr. Harris' maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Harris may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 13, 2001.
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Cynthia Roman


Hearing Officer

