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CASE HISTORY

Mr. Villarreal timely appealed a determination issued on July 3, 2001, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Villarreal worked for Columbia Sussex Corporation (Marriott Hotel) during the period November 2000 through June 6, 2001. He earned $11 per hour for full-time work as an engineer. 

Mr. Villarreal quit without notice about mid-shift on June 6.

On April 12, the engineers at the Marriott received a new chief engineer, Mr. Higginson. Mr. Villarreal did not get along with the new chief and disapproved of his cursing and swearing. 

Mr. Higginson was unaware that Mr. Villarreal did not approve of his cursing. Mr. Higginson would have apologized and stopped.

In mid-May, Mr. Villarreal injured his back and was released to return to work on June 6. His physician restricted his lifting, bending, and standing. The employer put Mr. Villarreal on light duty that did not require any lifting. He was asked to sweep and wipe down the boilers. Mr. Higginson was aware of the limitations.

Mr. Villarreal was told on June 5 what his duties would be. He did not agree that they were light duty. Mr. Villarreal tried to contact the general manager about the assigned tasks. The general manager did not get back to Mr. Villarreal. Mr. Villarreal did not complain to Mr. Higginson about the duties.

On June 6, Mr. Higginson was upset that Mr. Villarreal had not completed some of the tasks assigned. Mr. Villarreal indicated he had not gotten to those tasks yet. An argument ensued wherein 

Mr. Higginson made a comment about Mr. Villarreal’s “f---ing tennis shoes.”  When Mr. Higginson agreed that the two men would probably not be able to get along with one another, Mr. Villarreal quit.

Before quitting, Mr. Villarreal contends he tried to talk to the general manager a number of times. He never heard from him. 

Mr. Villarreal did not file a formal grievance, try to contact the corporate headquarters, speak directly to Mr. Higginson, or ask for a transfer before quitting. There are three other hotels in Anchorage associated with the Marriott.

Mr. Villarreal was aware that he was not to wear “sneakers” to work. He wore the shoes because they were comfortable and work shoes hurt his feet. Mr. Villarreal did not provide a doctor’s note regarding the shoes.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The parties do not dispute the fact that Mr. Higginson used profanity on the job. The Tribunal does not condone the use of profanity. However, the worker must exhaust reasonable alternatives before quitting. In Craig, Comm'r Decision No. 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:PRIVATE 

Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In Morgan‑Wingate, Comm'r Rev. No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Rev. No. 84H‑UI‑343, March 8, 1985. However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving….

Reasonable alternatives include filing a formal grievance or requesting a transfer to another location.

Mr. Villarreal failed to speak to Mr. Higginson about the cursing. It is logical to conclude that a worker’s first step at resolving a work-place dispute is to speak directly with the person causing the problem. While Mr. Villarreal tried to talk to the general manager, he failed to speak directly to Mr. Higginson.

Based on the fact that Mr. Villarreal had reasonable alternatives available to him that may have allowed him continued employment, his decision to quit when he did was without good cause.

DECISION
The determination issued on July 3, 2001, is AFFIRMED. Benefits are denied for the weeks ending June 9, 2001, through July 14, 2001. Mr. Villarreal’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 8, 2001.








Jan Schnell, Hearing Officer

