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STATEMENT OF THE CASE

On November 16, 2006, the claimant filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer in August 2005. He last worked on October 25, 2006. At that time, he normally worked 40 hours per week and earned $100,000 per year, plus quarterly bonuses.

The claimant was a sales manager for a television station with four staff members in his sales team. On October 25, 2006 he was discharged by the Corporate and Chief Financial Officer for inappropriate behavior, inappropriate conduct and fostering an environment of intimidation in the workplace.
The incident piquing the final investigation was a formal complaint filed on October 23 by a newly hired sales assistant on the claimant’s team. She wrote a statement (exhibit11) in which she accused the claimant of leading her to believe routine drinks after work with the sales team were mandatory, making inappropriate sexual comments to her after both had been drinking, and seducing a friend of hers after all three left the bar intoxicated and drove to her friend’s home.
The complaint was filed after the claimant disciplined the sales assistant for attendance problems and hindered her ability to contact potential clients on her own in the belief she was not ready to do so.
The above complaint was the second official complaint filed against the claimant regarding inappropriate sexual advances within a 15 month period of employment. The first occurred in January 2006 and involved a female sales assistant the claimant discharged within her first week of employment and who he claims subsequently hounded him unmercifully before apologizing.
During the investigation, the general manager considered two other significant occurrences involving female employees in which official charges were not filed, but which could have had a negative impact upon the business.  The first was the claimant’s inappropriate liaison with a member of his sales team who was 19 years old and with whom he began living. The second was a complaint from another female employee who stated the claimant made inappropriate sexual advances towards her that she was successful at thwarting and quashing.
The inappropriate behavior stemmed from the claimant trying to stifle the efforts of a fellow worker whom he believed was trying to get her boyfriend promoted into his position.
The general manager concluded the claimant was fostering an environment of intimidation during the investigation when three out of four of his sales staff stated they were afraid of him.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
Certainly allegations of sexual harassment from a sales associate who repeatedly went drinking with the claimant even after the meetings dwindled to a few staff members, and who left the bar intoxicated with the claimant to the private home of a friend, are questionable in and of themselves and would say more for the folly of drinking with work associates even in an industry in which it may be a common and relatively acceptable practice.
However, while this allegation may have sparked the investigation, no matter what the accuser’s motive, it was by no means the sole charge. The claimant’s conduct established a pattern of indiscretion and behavior that displayed an intentional and reckless, even heedless, disregard of the interests of the employer. 
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 15, 2006 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending November 4, 2006 through December 9, 2006. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 28, 2006.
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