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CASE HISTORY

The claimant timely appealed a February 4, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on January 14, 2013. She last worked on January 12, 2014. She worked part-time as a waitress. 

Shortly after the claimant began work, the kitchen manager nick named her Zha Zha because of the way she wore her hair. The nickname caught on, and the staff called the claimant Zha Zha on a regular basis,  It was not uncommon for staff to refer to each other by nicknames. However, it offended the claimant and hurt her feelings. 

Around Thanksgiving, the claimant asked the manager to speak to the kitchen manager and make him stop calling her Zha Zha. The manager told the kitchen manager to stop calling the claimant Zha Zha; it offended her. The manager did not hear the kitchen manager call the claimant Zha Zha again. However, the kitchen manager continued to call the claimant by the nick name

On January 7, 2014, the claimant tried to speak to the owner about the situation. The owner assured the claimant that she was doing a good job and told the claimant she did not have time to speak to her. The next day, the owner called the claimant Zha Zha. The claimant did not bring up the nick name issue again. 

On January 9, 2014, the claimant got into an argument with another waitress over the number of tables the other waitress was taking. The exchange became heated. 

On January 11, 2014, the manager talked to the claimant and the other waitress because a customer complained about the arguing. The manager told them to stop arguing and get along because arguing reflected poorly on the restaurant. The claimant was not disciplined about the behavior. 
After the meeting, the claimant told the manager that she was starting her own business, and she was available to work for the employer Thursday evenings, anytime on Friday, Saturday or Sunday. The manager offered to schedule the claimant two days per week. The claimant needed at least three shifts per week. However, she did not tell the manager that or disagree with the suggestion of two shifts per week. 

On January 12, 2014, after the claimant completed her scheduled shift, she called in to get her schedule for the next week. She was scheduled to work two shifts, Thursday night and Saturday. Other waitresses with less seniority than the claimant were scheduled more shifts than the claimant, which made the claimant feel singled out and picked on. She felt the employer did not appreciate her or care about her scheduling needs. She decided she could not work under the hostile conditions any longer; she quit via text message to her manager that evening. 

The manager would have called everyone together to resolve the nickname issue if the claimant had come back to her and let her know there was still an issue. The schedule problem could have been resolved as well. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains 
two elements. The reason for leaving must be compelling, and the worker 
must exhaust all reasonable alternatives before leaving. Luke, Comm’r Dec. 00 2296, March 12, 2001. 
It is understandable that being called Zha Zha and getting fewer shifts than less senior waitresses might have hurt the claimant’s feelings. However, what must be decided is whether the treatment was harassment or created a hostile work environment for the claimant.   

In essence, this court must look at the evidence presented by the Parties in the record and determine if the agency's final factual finding of a hostile work environment exists. Smith v. Sampson, 816 P.2d 902, 904 (Alaska 1991)…. 

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the Employee left without good cause. It is the claimant's obligation to overcome this presumption….Keywehak, 4BE-03-0205CI, April 21, 2004.
The record lacks sufficient evidence to establish that the treatment of the claimant’s fellow workers or management significantly altered the conditions of her employment. Being referred to as Zha Zha does not constitute harassment or abuse, the claimant’s health was not endangered, and her schedule was not reduced as a result of any discrimination. 
Furthermore, the claimant did not exhaust reasonable alternatives before quitting. She did not tell the manager she needed at least three shifts per week, and she did not tell the manager she was still being called by the nickname. 

Therefore, good cause for quitting work was not established. 

DECISION

The determination issued on February 4, 2014 is AFFIRMED. Benefits are DENIED for the weeks ending January 18, 2014 through February 22, 2014. 

The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 18, 2014.
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