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CASE HISTORY

The employer timely appealed a March 3, 2014 determination allowing benefits with no penalty under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on September 22, 2013. He last worked on February 2, 2014. At that time, he worked part-time as a home electronics clerk.
On his last day of work, the claimant was showing an electronic device to a customer.  The customer took the device and ran from the store.  The claimant chased the customer from the store, through the parking lot and onto the nearby highway, where the customer tried to get into cars and did get into a truck on the highway.  The owner of the truck removed the customer and the claimant was able to retrieve the store’s property.  The loss prevention manager and the police responded.  The claimant was sent home after the incident.

The employer has a written policy that employees are not to follow a shoplifter beyond the sidewalk outside the store, not even into the store’s parking lot.  The employer’s policy is a zero-tolerance policy and a violation can lead to immediate discharge. The claimant was advised of the employer’s policy in a web-based learning session at hire and the policy was reiterated by the loss-prevention manager at an orientation attended by the claimant.

On February 3, 2014 the claimant was discharged for violating the employer’s policy because of the risk to the employer when the claimant’s actions endangered his life, the shoplifter’s life and the people on the highway. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after he chased a shoplifter from the store onto the highway.  The employer has a written policy preventing such actions and the claimant was advised of the policy.
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The employer’s instructions are reasonable.  The claimant violated a policy that he was advised of and should have been aware of.  The claimant may have felt that his actions were for the employer’s benefit in retrieving the employer’s property and ensuring the shoplifter was apprehended, however the potential risk to the employer was great.  
The Tribunal concludes that the claimant in this matter was discharged for misconduct connected to the work as described in Regulation 8 AAC 85.095(d), above.  The penalties of AS 23.20.379 are appropriate.

DECISION
The determination issued on March 3, 2014 is REVERSED. Benefits are denied for the weeks ending February 8, 2014 through March 15, 2014. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 17, 2014.
Rhonda Buness

Hearing Officer
