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The claimant timely appealed an April 16, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on February 1, 2014. He last worked on 
March 28, 2014. He worked full time as a truck driver.
On March 28, 2014, the claimant was driving a truck between two locations to haul material for building the ice road. His supervisor began yelling at him to go faster and accused him of intentionally working at a slow pace. The claimant could not go any faster than the other trucks in front of him. Finally, the supervisor told him to stop his truck and fired him for working too slow.

The claimant was taken back to the tool shed, where he waited for further instructions. Another supervisor came into the shed and told the claimant that he was being put on another crew. The claimant worked the rest of the day driving materials to Deadhorse and back. The drive to Deadhorse was challenging. The truck was sliding all over the road, and the claimant only narrowly avoided having several accidents. When he returned to the work site after his shift, he told his supervisor about the problems he had with the truck. The supervisor did not seem to care and told the claimant he would probably be sent home in the next few days. 

That night, the claimant called his supervisor and the superintendent and left messages on their phones that he really needed a day off work. He had worked eight weeks straight without a day off. 

The next day, the claimant’s supervisor came to his room and woke him up. He told the claimant he needed to get to work. The claimant told the supervisor he needed to go to the restroom and get his gear. He returned from the restroom two or three minutes later, and his supervisor was no longer there. The claimant got his gear but was unable to locate his supervisor. The busses that took employees to the work areas were already gone, and the claimant was unsure where he was supposed to be working. He could not call his supervisor’s cell phone because cell phones are not allowed on the work site. Later that afternoon, the claimant found a radio and contacted his supervisor. The supervisor told him he was fired for not showing up for work that day.
The claimant had never missed a day of work for this employer, and he had no previous warnings or reprimands for any work related issues.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer did not participate in the hearing. The employer’s documentary evidence is considered hearsay evidence, unsupported by sworn testimony of the claimant’s supervisors or co-workers. Hearsay evidence is insufficient to overcome direct sworn testimony.

There was nothing in the claimant’s credible testimony to indicate any wrongdoing on his part. He notified the employer of his absence, and he attempted to report to work immediately after he was told he could not have the day off. Therefore, the claimant was discharged for reasons other than misconduct connected with the work.

DECISION
The determination issued on April 16, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending April 5, 2014 through May 10, 2014, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 7, 2014.
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      Kimberly Westover, Hearing Officer

