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CASE HISTORY

The claimant timely appealed an April 21, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work as a senior weather observer in June 2009. On June 16, 2013, Midwest Weather purchased the business, and the claimant was retained in the same capacity as a senior weather observer. She last worked on April 1, 2014. She worked 24 hours per week. 

The employer provides weather advisories to air carriers and other interested agencies in Valdez. It falls under the auspices of the Federal Aviation Administration (FAA) and the National Weather Service. The office is open seven days per week, from 6:00 a.m. until 10:00 p.m. 
As a senior weather observer, the claimant was responsible for administrative tasks such as scheduling the other weather observers, preparing reports and overseeing the training of prospective weather observers in addition to her own weather observation duties. 

Monthly work schedules were posted, usually two weeks in advance. Only one observer worked at a time, so the schedule was revised frequently to account for unscheduled sickness, appointments, and scheduling requests of staff.

In September 2013, the manager received a complaint from an employee about the claimant. The employee complained about last minute schedule changes that the claimant failed to communicate to staff, about the claimant’s poor attendance and about her overall inappropriate demeanor with staff. The manager contacted other staff, who accused the claimant of being a dictator and a bully. They accused her of gossiping behind their backs, yelling and cursing at them, and changing the schedule to suit her own purposes. 

On October 1, 2013, the manager emailed the claimant a probation notice. The notice did not outline any specific steps the claimant had to take to improve. The manager called the claimant from his office in Missouri to discuss the probation notice. He was unable to discuss the matter fully because the she kept talking over him, and she hung up the phone at least once during the conversation. Finally, the manager told her to stop taking things personally and that “any further instances or problems requiring management attention within the next six months could result in termination.”
In December 2013, staff was upset when the claimant arrived two hours late to work without explanation or apology. They did not report the incident to the manager. In February 2014, a trainee quit after the claimant administered a comprehensive test of her knowledge and told her she was not ready to take her certification test. Soon after, the trainee quit. She did not report any concerns about the claimant to management. 
On March 27, 2014, the manager received a phone call from another weather observer (Liz) who complained that the claimant had chased off a promising trainee. The manager called the trainee and several other employees to discuss the claimant’s actions as supervisor. They all reported that nothing had changed since the claimant was placed on probation. 

The manager did not discuss the continued complaints with the claimant. He discharged her on April 1, 2014 for creating an unpleasant and unprofessional work environment. 

The claimant denied yelling or cursing at employees. She denied that she changed the schedule to suit her own purposes. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
The Employment Security Division’s Benefit Policy Manual, MC 390-25-1 provides, 

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. 
However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work (Wright, 9125524, February 14, 1992.)
The fact alone that a worker’s fellow employees object to working with the worker does not make a discharge one for misconduct. If the employer fires the worker merely to keep peace, this is not misconduct on the part of the worker. The worker’s actual conduct in violation of the employer’s interest must be verified. 

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The Tribunal does not dispute an employer’s right to discharge a worker who fails to meet its performance expectations. However, not all cases of performance failures constitute misconduct. In order to be considered misconduct, there must be a clear statement of the employer’s expectations, and a clear violation of those expectations. 

There was no dispute the working environment in this case was unpleasant, and the claimant failed to effectively manage her staff. However, the employer did not provide clear expectations. Had the employer clearly stated what the expectations were after the probation notice and/or provided ongoing oversight and additional training, the Tribunal might have been persuaded that the claimant’s actions were willful. However, that was not the case. 

The only expectation stated to the claimant was that she should stop taking things personally and there should be no more complaints. Furthermore, the event that triggered the final complaint, the trainee’s resignation, was not persuasive. It was not unreasonable for the claimant to query her knowledge base before sending her for a certification test. Therefore, the claimant’s failure to meet the employers expectations was not willful; she was discharged for reasons other than misconduct connected with the work. 

DECISION
The determination issued on April 21, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending April 5, 2014 through May 10, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 7, 2014.
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      Kynda Nokelby, Hearing Officer

