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STATEMENT OF THE CASE

The claimant filed a timely appeal against a determination dated

April 30, 3014, which reduced benefits under AS 23.20.360 and denied benefits under AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant
· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The Benefit Payment Control (BPC) unit of the Division conducted an audit of the claimant’s unemployment insurance claim. BPC mailed wage earnings audit forms to the claimant’s employer for the quarters in which the claimant filed for benefits and had wages reported, Titan, LLC. The forms asked that the employer provide information about the days and hours the claimant worked for them and his gross weekly income during the weeks at issue.
The information provided by the employer and the earnings reported by the claimant when he filed his bi-weekly certifications for those weeks is contained in the following chart:
	Week Ending Date
	Claimant Reported
	Employer Reported

	November 16, 2013
	$0.00
	$381.44

	November 30, 2013
	$0.00
	$332.00

	December 7, 2013
	$0.00
	$59.52

	December 14, 2013
	$64.00
	$210.08

	December 21, 2013
	$300.00
	$421.92

	December 28, 2013
	$0.00
	$462.88

	January 4, 2014
	$0.00
	$118.40

	January 18, 2014
	$0.00
	$455.84

	January 25, 2014
	$192.00
	$232.32

	February 1, 2014
	$96.00
	$92.00

	February 22, 2014
	$162.00
	$382.72

	March 8, 2014
	$0.00
	$138.72

	March 15, 2014
	$0.00
	$150.40


The claimant was aware of the requirement to report earnings when filing for unemployment benefits, but he did not report his all of earnings because there was very little work available and he needed his unemployment benefits just to get by.
STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

The claimant did not dispute that he worked and earned wages for the weeks in question.
Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. The claimant had earnings as reported by Titan, LLC. The claimant’s benefits must be reduced accordingly.
The second issue is whether the claimant knowingly made a false statement or misrepresentation in connection with the claim.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Comm. Dec. 79H-149, 9/14/79.
The claimant certified each of the weeks in question
In reaffirming that simply contending a mistake or oversight fails to rebut the presumption of fraud, the Commissioner held as follows in the matter of Gillen, Comm. Dec. 9121667, December 6, 1991: 


If we were to allow this kind of excuse, the fraud provision would become 
a dead letter.  Any claimant can come into a hearing and testify that the 
false claim was a mistake, or that he doesn't know or doesn't remember 
how the false entries were made.

Based upon Morton and Gillen, the Tribunal must hold that the claimant misrepresented his eligibility for benefits for the weeks under review.
The third issue is whether the claimant is liable for the repayment of benefits and the payment of a penalty. The claimant argued that the penalty was unfairly harsh.
AS 23.20.390 states an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits.

Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law. Scott, Com. Dec. 87H-EB-162, June 18, 1987.

The evidence presented shows that the claimant received benefits to which he was not entitled and that he misrepresented his eligibility in order to receive benefits to which he was not entitled. The Tribunal does not have the authority, as in Scott, above, to hold contrary to the clear wordage of the law.  The Tribunal holds that the claimant is liable to the fund the amount of benefits he received to which he was not entitled and the payment of a penalty under

AS 23.20.387.

DECISION

The notice of determination and determination of liability issued in this matter on April 30, 2014 is AFFIRMED.

· That portion of the determination holding that the claimant’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for
· the week ending November 16, 2013;

· the weeks ending November 30, 2013 through January 4, 2014
· the weeks ending January 18, 2015 and January 25, 2014; 

· the week ending February 22, 2014;

· the weeks ending March 8, 2014 and March 15, 2014;

· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. A disqualification under AS 23.20.387 is imposed, and benefits are denied for
· the week ending November 16, 2013;

· the weeks ending November 30, 2013 through January 4, 2014
· the weeks ending January 18, 2014 and January 25, 2014; 

· the week ending February 22, 2014;

· the weeks ending March 8, 2014 and March 15, 2014;

· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable to the fund for benefits he received to which he is not entitled and the payment of the assessed penalty.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on June 3, 2014.
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