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STATEMENT OF THE CASE

On May 19, 2014, the claimant timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began working for the employer on May 20, 2013. The claimant last worked on March 13, 2014. At that time, the claimant normally worked full time as the director of nursing. She was paid a salary.

The claimant had a permanent nursing license in Pennsylvania. She received a temporary license in Alaska when she accepted the job with the employer. She began the process of obtaining a permanent license in Alaska. In October 2013, the claimant’s permanent license in Pennsylvania expired. She was not concerned as she was getting a permanent license in Alaska. In December, the employer noted the claimant’s temporary license was expiring. The employer spoke with the claimant about this in December. The claimant obtained an extension on her temporary license.
The Board of Nursing in Alaska advised the claimant that she would need to have a valid license in Pennsylvania to obtain her permanent license in Alaska. The claimant then began renewing her license in Pennsylvania. This took longer than she expected. 

In March, the employer noted that the claimant’s temporary license in Alaska had expired about six weeks earlier. The claimant was placed on leave effective March 15, 2014, to attempt to correct the licensing issue with Alaska. The Board of Nursing informed that claimant that due to her practicing without a license for the six weeks, she would be required to appear before the Board of Nursing. The earliest date available would be in July 2014.

The claimant informed the employer that she would not be issued a license in Alaska until July 2014 at the earliest. The employer discharged the claimant because a director of nurses was needed immediately.

The claimant returned to Pennsylvania, where her nursing license had been renewed.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 


(2)
a claimant’s conduct off the job, if the conduct




(A)
shows a willful and wanton disregard of the employers 




interest; and




(B)
either





(i)
has a direct and adverse impact on the 






employer’s interest; or





(ii)
makes the claimant unfit to perform an essential 




task of the job.

CONCLUSION
In establishing whether a worker is discharged for misconduct, the Tribunal must determine whether the worker’s conduct showed a willful and wanton disregard for the interest of the employer. The conduct may be on the job or off the job as long as the action of the worker has a direct impact on the employer’s interest or impacts the worker’s fitness to perform the job. 
In this matter, the claimant’s conduct off the job in pursuing her license to perform work in Alaska had an impact on her ability to perform the job.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The evidence as presented does not show that the claimant “deliberately,” “knowingly,” or “purposely” failed to obtain her permanent license in Alaska. There is no showing of heedlessness or maliciousness in her actions. Rather her actions, show a deliberate attempt to meet the requirements of the Board of Nursing in Alaska.
It is the conclusion of the Appeal Tribunal that it has not been established the claimant discharged for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on April 29, 2014 is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending March 15, 2014 through April 19, 2014. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 3, 2014.

Tom Mize

Hearing Officer
