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STATEMENT OF THE CASE

On May 22, 2014, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer in July 2007. The claimant last worked on April 25, 2014. At that time, the claimant normally worked full time as pharmacy technician.  The claimant was paid an hourly wage.
The claimant voluntarily left her employment because she believed that she was working in a hostile environment. On April 24, 2014, the claimant returned to work following a short leave. The claimant had scheduled four days of leave but had to take an additional two days due to a family emergency. She had called the employer and informed one of the pharmacists that she would need to two additional days.
The employer called the clamant to his office and told the claimant that she had missed too much work. He told her that he needed her at work 100 percent. The claimant took the statement to mean that she had previously not worked at 100 percent. All of her previous absences had been preapproved except the two additional days for the family emergency. The claimant described the employer as getting in her face and pointing his finger at her. The employer did not recall this action.
The employer had counselled the claimant in May 2012 regarding her insubordinate responses to his queries. The claimant recalled that he got in her face and pointed his finger on that occasion as well. In 2007, the employer had gotten upset because the clamant and other employees were late returning from an errand at lunch. He had called the claimant but she did not answer her phone. He believed that she had deliberately not answered the phone.

Between the incident in May 2012 and April 25, 2014, the claimant recalled a couple of events where she believed that her husband and family had been insulted by the employer. The employer had apologized concerning one incident where the claimant had taken his statement concerning her husband to mean something other than how he had intended the statement. He denied any insults to the family.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court held in part;

In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). There is no violation, however, "if the victim does not subjectively perceive the environment to be abusive" because the conduct "has not actually altered the conditions of the victim's employment." Id….

The facts elicited here, however, do not establish the troubles Keywehak faced on and off work were chronic in nature. Chronic is defined as "lasting a long time or recurring often." WEBSTER'S NEW WORLD DICTIONARY, at 255 (2nd College ed. 1972)….

An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….

The claimant has not established a pattern of ongoing and persistent harassment. She brought forth three isolated incidents over a period of seven years which was insufficient to show “persistent and ongoing” harassment by the employer.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work without good cause.
DECISION

The notice of determination issued in this matter on May 15, 2014 is AFFIRMED. Benefits remain denied for the weeks ending April 26, 2014 through May 31, 2014.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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