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The employer timely appealed a May 28, 2014 determination that allowed benefits without penalty pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on February 18, 2008. He last worked on May 12, 2014. He worked full time as a vehicle buyer.
The claimant lived in a home owned by the employer. He purchased a car from the employer, and his monthly car payments were taken directly from his paycheck. 

In late 2013, the claimant began having serious financial issues. He started taking draws on his paychecks and borrowing money from co-workers. At some point, the employer limited the claimant’s ability to obtain draws on his paycheck. The employer’s policy required employees to obtain verbal permission to request a draw on a paycheck. Once permission was obtained, the employee completed a withdraw request form and gave the form to the administrative staff. The administrative staff was required to confirm authorization with management prior to issuing a draw on a paycheck. On two occasions, the claimant received draws that were not properly authorized.

The claimant took $30 from petty cash to purchase blinds for his office. Two weeks later, the claimant had not purchased blinds. The employer believed he spent the money on personal items. The claimant stated that he just had not found time to get to the store. The money for the blinds and for the draws were recouped from the claimant’s paycheck.
Finally, the owner asked the claimant if he was selling the parts off his personal vehicle. The claimant initially denied selling the parts. When confronted by the employer, he admitted to selling the parts off the vehicle. The claimant stated that he was embarrassed and did not want to admit he was having to sell parts off his car because of his financial situation. The owner immediately terminated the claimant for dishonesty.
After the employer discharged the claimant, there were several other issues that arose that led the employer to believe the claimant was involved in other dishonest transactions.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

8 AAC 85.095 provides a disqualification of benefits for a period of time if a claimant is terminated for misconduct in connection with the work. Misconduct is defined as conduct on the job that shows a willful and wanton disregard of the employer’s interest. Although the claimant may have gotten unauthorized draws on his paycheck and failed to purchase blinds for his office, those issues were not egregious nor were they ultimately the cause of his discharge. The final incident that caused the termination was the claimant’s dishonesty about selling parts off his personal vehicle. Regardless of whether the employer held the lien on the vehicle, this was a personal issue between the claimant and employer, not a work related issue. 
The Tribunal does not dispute the employer’s right to discharge an employee for dishonesty. However, there was insufficient evidence to establish the claimant’s actions were work related or rose to the level of deliberate violations of employer policies or an intentional disregard of the employer’s work interests. Therefore, for the purposes of unemployment insurance misconduct in connection with the work was not established in this case.  

DECISION
The determination issued on May 28, 2014 is AFFIRMED. Benefits remain ALLOWED for the weeks ending May 17, 2014 through June 21, 2014, if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 18, 2014.
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