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CASE HISTORY

The claimant timely appealed a June 3, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on March 26, 2010. He last worked on May 14, 2014. At that time, he earned $8.50 per hour for part-time work as a cashier. He normally worked 30 hours per week. His net (take home) income was approximately $600 per month. 
The claimant lives in a remote Alaska village, and his family depends in part on subsistence hunting and fishing for survival during the winter months. There are two grocery stores in the village, and the claimant’s family receives some assistance from food stamps. However, the cost of groceries and gas is extremely high. The claimant is the sole support of his family of four. 

The claimant owns a commercial fishing boat and permit. He earns approximately $2,000 per season and keeps a portion of his boat’s catch as his families’ subsistence share. His village has relied on subsistence fishing and hunting for generations. 

The claimant requested a leave of absence from May 15, 2014 through early September 2014 in order to fish and hunt. He chose May 15, 2014 because he thought the commercial fishing season would open June 1, 2014. 

He wanted to take two weeks to get ready for the fishing season. However, the preparations only take a few days, and the season opening was delayed until July 2014 due to Department of Fish and Game regulations. 

The claimant opened an unemployment insurance claim on May 30, 2014. The claimant could have modified his leave request and gone back to work during the month of June 2014. However, he did not pursue returning to work because he was not aware that he could. 

The claimant’s primary argument on appeal was that he did not “voluntarily quit work.” 

There was no evidence the claim center addressed the claimant’s self-employment as a commercial fisherman or his availability for work while subsistence and commercial fishing. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
 leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers                better wages, benefits, hours, or other working conditions; if           the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

The Employment Security Division’s Benefit Policy Manual, section VL 135.1 states, in pertinent part: 

A. Leave of Absence 

Any time a worker leaves employment, whether temporarily or permanently, there is a separation issue. If a leave of absence is at the employer's request, the issue is a layoff or a discharge, depending upon the circumstances. If the leave of absence is at the worker's request, there is a voluntary leaving issue. 
To preserve the employment relationship, a leave of absence must include the employer's promise that the employee will be returned to the job when the period of absence ends.….
If a worker files a claim at the beginning of a leave of absence, with no intervening work, adjudicate the separation according to the facts at that time.

On May 30, 2014, when the claimant opened his unemployment claim, he was unemployed due to a leave of absence that he requested. Therefore, the claimant is considered to have “voluntarily quit work” at that time, and the issue is whether he had good cause to quit work on the date chosen in order to subsistence/commercial fish.  
Under 8 AAC 85.095(c) quitting work to pursue self-employment is not compelling, and the regulation is silent regarding subsistence activities. However, subsection (8) also requires the Division to consider factors of 
AS 23.20.385(b) that would influence a reasonably prudent person in the claimant’s circumstances to quit work, and subsistence fishing could be considered compelling.
The Tribunal decision in the matter of Brown, Dec. No. 97 1704, determined the claimant left work in order to travel to a remote fish camp for subsistence fishing. The claimant participated in the same subsistence activity for 10 years, at roughly the same time of year. The family and cultural group relied upon seasonal fishing as a means of survival. The Tribunal determined that the claimant had good cause to quit because she met the standards in the regulation used to determine whether the non-commercial hunting or fishing is necessary for survival.

However, good cause for leaving work is negated if the worker leaves sooner than necessary. The worker is expected to remain working for the employer as long as possible. 
Ordinarily, a worker who leaves more than a few days in advance of any anticipated change, such as subsistence fishing, negates any compelling reasons for leaving. Exceptional circumstances may warrant additional time. 
Despite the existence of other resources, the claimant’s family and his village depend on subsistence fishing to survive the winter because resources are inaccessible and costly. Even giving the claimant the benefit of the doubt that his commercial and subsistence fishing were so comingled that he acted as any reasonably prudent person would in taking a leave of absence to pursue subsistence fishing, the fact remains that he quit two weeks in advance of the anticipated season opening date. There was nothing in the testimony to establish any exceptional circumstance that required two weeks preparation, especially since he only worked part time. Furthermore, he did not attempt to return to work when the season opening was delayed until July.  

Therefore, good cause for voluntarily quitting work was not established. 

The matter of the claimant’s self-employment and his availability for work during periods of subsistence fishing is remanded to the Unemployment Insurance Claim Center for investigation and issuance of a determination under AS 23.20.378. 

DECISION

The determination issued on June 3, 2014 is AFFIRMED. Benefits are DENIED for the weeks ending May 24, 2014 through June 28, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.

The issue of the claimant’s self-employment and availability for work are REMANDED to the Unemployment Insurance Claim Center for investigation and issuance of a determination under AS 23.20.378. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 23, 2014.
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