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CASE HISTORY

The employer timely appealed a May 7, 2014 determination that allowed benefits without disqualification pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in November 2013. She last worked on April 23, 2014. She worked full time as a store leader. She was a salaried employee.

As a store leader, the claimant supervised four to six sales associates. She was responsible for opening and closing duties, scheduling, cash management and time card approval. The employer uses a computerized timekeeping system that can be edited by the store leader. All employees, including salaried employees, are required to provide accurate time records using the computerized system. 

On April 7, 2014, the claimant was scheduled to work from 9:45 a.m. to 8:15 p.m. She did not work that day. However, she edited her timesheet and reported working 10 hours that day.  

On April 16, 2014, the claimant was scheduled to work from noon to 8:15 p.m. She reported on her timecard that she worked from 9:37 a.m. until 9:41 a.m. and again from 1:21 p.m. until 8:15 p.m. However, she did not work that day. She called in sick at noon, but went to the store at 1:20 p.m. to pick up flowers that were delivered for her. She used the employer’s computer while she was there. 

On April 21, 2014, the claimant was scheduled to work from 9:45 a.m. to close. However, she left the store at 4:15 p.m. without clocking out. At closing time, she called the store to tell the closing associate she would be short $90 because the claimant had taken $90 cash from the register to get change. 

On April 22, 2014, the district leader (DL) made an unannounced visit to the store to investigate allegations of suspicious behavior left on the “alert line.” The claimant called in sick that day. In her absence, the DL took statements from two associates who worked with the claimant on the above mentioned days and compared those statements to the claimant’s timecards. He discussed the issues with the corporate human resource office and decided to discharge the claimant for falsifying her timecards. 

On April 23, 2014, the claimant was scheduled to open the store at 9:45 a.m. The DL arrived at 9:45 a.m. and waited for the claimant; she arrived at 11:45 a.m. He discussed his findings with the claimant. The claimant offered no explanation for the timecard discrepancies. She said she left the $90 cash at home in her coat pocket. She was discharged for falsifying her timecards. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r               Dec. 99 1118, August 26, 1999.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

In the absence of any sworn testimony of the claimant, the preponderance of evidence is that the claimant intentionally and knowingly falsified her timesheets on more than one occasion. She was the store leader, charged with ensuring accurate timekeeping for subordinate staff. She knew, or reasonably should have known how to report changes to her schedule on her timesheets.

The Employment Security Division’s Benefit Policy Manual, MC 140 states in part: 


Such acts as misappropriation, fraudulent claiming of unearned wages, falsification of records, and the like are considered misconduct.  Similar acts against someone other than the employer are misconduct when the acts are so bound up with the employment as to be connected with the work.  

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

“... Misconduct is generally defined as a willful and wanton disregard of the employer’s interest (8 AAC 85.095(d)). The claimant’s personal time theft alone shows a deliberate disregard of the employer’s interest sufficient to constitute general misconduct…” Sosongkham, Comm’r Dec. 02 1076, July 17, 2002. 

Therefore, the claimant was discharged for work-connected misconduct. 
DECISION
The determination issued on May 7, 2014 is REVERSED. Benefits are DENIED for the weeks ending April 26, 2014 through May 31, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 8, 2014.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer

