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The employer timely appealed a June 18, 2014 determination that allowed benefits without disqualification under AS 23.20.379(a)(2) on the ground that the claimant was discharged. The issue is whether the claimant was discharged for misconduct connected with the work or whether she had good cause to voluntarily quit suitable work.  

FINDINGS OF FACT

The claimant began work for the employer on April 3, 2014. She was hired as a receptionist. She worked full time, Monday through Friday during normal business hours. Her last day of work was May 16, 2014. 

The employer’s office is small, serving five physical therapists. The claimant received one week of training at the reception desk prior to the owner going on vacation. During the vacation, the claimant spent some time training at the reception desk. However, most of her time was spent doing laundry (pillow cases, client shorts & towels) and emptying trash cans at the end of the day. 

On May 14, 2014, the owner returned and reassured the receptionist(s) that training would resume; the old receptionist would learn to do billing, and she would train the claimant as things got busier. However, the owner reiterated that laundry and emptying trash cans were part of the closing receptionist duties and would not change. 

The claimant did not want to do laundry or empty trash. She felt her skills were not being used, she was performing janitorial work, and the lack of advancement indicated the job was just not for her. She told the employer she was quitting either, “as soon as they found a replacement” or until the end of the month.  

On May 16, 2014, the employer hired a new receptionist. When she told the claimant she hired a replacement, and the replacement would start on Monday, May 19, 2014, the claimant was stunned; she wanted to work two more weeks (for financial reasons). The administrator talked to the claimant and after expressing how uncomfortable things were becoming, they agreed the claimant would end her notice period a week sooner than planned – on May 23, 2014. 

The claimant believed the employer wanted her to leave immediately. She told the employer she would “just leave now.” The administrator told her that if she did not finish out the day, she would not receive any severance pay. She told the claimant to turn in her office keys. The claimant went to get her coat and keys. As she was getting her coat and keys, the owner comments she made to another employee about the work environment and told her to “just leave now.” The claimant left at 1:00 p.m., and she was not paid any severance pay. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....


(2)     was discharged for misconduct connected with the insured                               worker's last work.

8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(8)
other factors listed in AS 23.20.385(b).


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION

There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have made some remark or taken some action that contributed to the separation.

A discharge is a separation from work in which the employer takes the action, which results in the separation, and the worker does not have the choice of remaining on the job. A voluntary leaving is then a separation from work in which the worker takes the action that results in the work separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is, therefore, dependent upon whether the employer or the worker moved to terminate the employment relationship.  
There may have been some miscommunication about the verbal resignation date of the claimant. However, the testimony established that, in the end, the parties agreed that May 23, 2104 would be the claimant’s last day. 

That arrangement changed on May 16, 2014, when the employer suggested the claimant work through the end, make May 16, 2014 the last day of work and accept severance pay through May 23, 2014 in lieu of completing the notice. 

At that point, the claimant did not have the choice to continue working after 

May 16, 2014, regardless of any discussion of possible severance pay. 

Therefore, the claimant did not voluntarily quit work on May 16, 2014, she was discharged due to an immediate start date of her replacement, which is not misconduct connected with the work. 

DECISION

The determination issued on June 18, 2014 is AFFIRMED. Benefits are ALLOWED pursuant to AS 23.20.379(a)(2) for the weeks ending May 24, 2014 through June 28, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 11, 2014.

       





      Kynda Nokelby



                                  Kynda Nokelby, Hearing Officer

