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CASE HISTORY

The claimant timely appealed a June 26, 2014 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.  

FINDINGS OF FACT

The claimant began work for the employer on May 15, 2013. She last worked on December 13, 2013. At that time, she worked full-time as a compliance manager.
The claimant received a performance assessment on September 17, 2014.  She was placed on probation as a result of the review.  One item on the assessment was the employer’s observation that the claimant failed to include senior management in “critical path items” in order to use the management’s expertise and save time.  The employer did not provide a specific example of the claimant’s failure to include management after her evaluation.
The employer noted in the claimant’s performance review that the claimant did not cooperate well with other employees.  No specific examples of the claimant’s failure to cooperate with peers and management were provided.

The employer noted in the review that the claimant’s weekly required reporting was incomplete and demanding.  The claimant admitted she had difficulty with the weekly reporting.  She created a template for the reporting and asked if it was adequate.  She received no response.  The claimant frequently requested information in her reports and did not receive answers, so she felt the reports were of little value.  She contacted employees at the home office weekly and felt she was providing the reporting more effectively that way.  The claimant believes she improved her required reporting after her review.
The employer noted the claimant failed to curb unnecessary spending and gain prior approvals. The final incident that led to the claimant’s discharge was when the employer received an invoice for the purchase of office furniture ordered by the claimant.  The furniture had in fact been purchased in May 2013 and the invoice received immediately before the claimant’s discharge was a repeat billing, as the original invoice had not been paid.

The employer also noted the claimant ordered unnecessary office repairs and furniture moving in conjunction with an approved sign installation.  The claimant was on leave when the sign was installed and did not order the additional work. 
The employer stated the claimant doubled a contractor’s wage in December 2013.  The claimant did not have the authority to double the wage, but advocated for the employer to do so in order to retain the contractor, who had become a valued asset.

Additionally, the employer noted the claimant turned in several months of cell phone bills for reimbursement outside of the period of time allowed to request reimbursement.  The claimant had not been aware she could be reimbursed for work use of her personal cell phone.  When she was advised she could, she was told to go ahead and submit her previous bills to see if they would be reimbursed. 
The claimant was advised on December 13, 2014 that she was being terminated for failure to improve her performance in the areas noted above.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2) was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for failing to improve her performance after a performance review and being placed on probation.  
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Com. Dec. 86-UI-213, August 25, 1986. 

This case turns on the sufficiency of the evidence; all of the crucial points are in dispute. As stated in Rednal above, the employer had the burden to bring forth evidence of sufficient quality to establish that the claimant continued to have problems communicating with management on compliance issues, continued unnecessary spending after being told to stop, continued to have problems getting along with peers and managers, and failed to improve her weekly reporting. The employer simply failed to meet that burden. 

The record does not support a finding that the claimant was discharged for misconduct connected with the work. The penalties of AS 23.20.379 are not appropriate in this case.
DECISION
The determination issued on June 26, 2014 is REVERSED. Benefits are allowed for the weeks ending December 21, 2013 through January 25, 2014, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 7, 2014.
Rhonda Buness

Hearing Officer
