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The claimant timely appealed a July 9, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on August 13, 2011. She last worked on June 27, 2014. She worked full time as a home order clerk.  

On May 30, 2014, the claimant requested leave for the week of June 15, 2014 through June 21, 2014. She had two days of accrued personal leave time, and she requested three days of unpaid leave. The request was approved. 

On June 6, 2014, the claimant’s teenaged daughter (who also worked at Fred Meyer) was injured at work. The claimant was involved in taking her daughter to doctor’s appointments and filing her worker’s compensation paperwork with the employer. Sometime during that week, the claimant accessed the employer’s online scheduling system and changed her leave Request from three days of unpaid personal leave to three days of sick leave to care for her daughter.
The employer’s policy does not allow the use of sick leave during a period of leave, paid or unpaid. It also does not pay the first day of the absence due to illness. The policy requires doctor’s notes for absences of three consecutive days due to illness. 

A manual time variance sheet must be filled out and approved by a manager for advance sick leave requests. The claimant did not realize a manual time-sheet was required in addition to the automated request, and she did not realize she would have to provide a doctor’s note, especially since her daughter had provided medical documentation about her condition. 
From June 15, 2014 through June 21, 2014, the claimant was on leave. When she returned to work on June 23, 2014, she updated her timesheet in the employer’s system and asked her manager if her sick leave was approved. The manager told the claimant she was not aware sick leave was requested. 

On June 27, 2014, the store director questioned the claimant about her sick leave. The claimant said that she understood the sick leave policies, she knew that sick leave was a use it or lose it system, and she just wanted to get paid for the time she was taking care of her daughter. The employer asked her if she had medical documentation; she said she did not. She was suspended without pay pending investigation. 

On July 1, 2014, the claimant was discharged for dishonesty based on the fact that she knew she was not eligible for sick pay during a preapproved vacation period. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The duty of honesty is the clearest of the duties owed an employer and such acts as falsification by an employee to obtain leave can be considered misconduct connected with the work. However, the testimony in this case simply does not show that the claimant was intentionally dishonest about her sick leave request. She entered the change from unpaid leave to sick leave in the employer’s automated system when her daughter was injured, and again when she returned to work; she assumed the request would be forwarded to a manager for approval or disapproval. The fact that she did not also complete a timesheet variance form in addition to the electronic request is more consistent with an isolated instance or good faith error in discretion, which is not misconduct connected with the work. 

DECISION
The determination issued on July 9, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending June 28, 2014 through August 2, 2014, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 29, 2014.
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      Kynda Nokelby, Hearing Officer

