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CASE HISTORY

The claimant timely appealed a July 15, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether he voluntarily quit work without good cause. 

FINDINGS OF FACT
The claimant began work for the employer on June 14, 2010. He last worked on July 1, 2014. He worked full time as a respite care provider.
The claimant worked with his spouse providing respite care to children with emotional and psychological issues. The claimant worked from 4 p.m. on Thursdays to 4:30 p.m. on Monday. He was often up until very late at night dealing with the children and then had to get up early the next day. He was not sleeping well, and he felt exhausted all the time. 
The claimant is a disabled veteran diagnosed with post-traumatic stress disorder (PTSD). The claimant has seen a therapist on and off for years regarding his PTSD. Since he began working as a respite care provider, the claimant began experiencing sleep issues, high blood pressure, and he began taking anti-depressants. At the time he quit his position, he was recovering from walking pneumonia, which his doctor indicated could have been stress induced.

The claimant believed the continuous stress of caring for up to five emotionally disturbed children for almost five years exacerbated his PTSD and sleep issues, which contributed to his exhaustion. He spoke with his supervisors on numerous occasions with suggestions he believed would reduce the stress of the job but nothing changed due to financial reasons. 
Over the last two years, the claimant’s medical provider and therapist have suggested he find a less stressful job. In April or May, the claimant applied for a position as a care coordinator, which had different duties and more standard daytime work hours. He did not get the position.

On June 17, 2014, the claimant submitted his two-week resignation. He did not request a leave of absence because he believed it was best to find a different type of work that was less stressful.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS  23.20.379(a)(1) for voluntarily leaving work determined to be suitable under AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a health or physical condition or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who is ill or has a disability;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;

(7) 
leaving work to accept a bonafide offer of work that offers better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due to the fault of the worker; 

(8)
 other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability. A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it. As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone…is not suited for work…he [may] nonetheless [be] capable of performing it’…. To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet….

[Wescott’s] medical release addressed the issue of Wescott’s physical ability to perform roustabout work, not the risks that this work might pose to his club feet. In fact… Dr. Mason expressed reservations about the potential harmful effects that roustabout work might have on Wescott’s congenital condition, emphasizing that ‘it would be in [Wescott’s] best interest to pursue more of a position that did not require standing so long, ambulating on hard or uneven surfaces, etc.’…

AS 23.20.385(b) requires the department to also consider the suitability of the claimant’s work. The claimant’s increasing medical issues due to work related stress made the work unsuitable. Although the claimant was performing the duties of the job, it was at the detriment to his overall health and exacerbated his medical condition (PTSD). Therefore, the penalties of AS 23.20.379 do not apply in this case.
DECISION
The determination issued on July 15, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending July 5, 2014 through August 9, 2014, if otherwise eligible. The three weeks are restored to the maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 6, 2014.







      Kimberly Westover






      Kimberly Westover, Hearing Officer
