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ALASKA DEPARTMENT OF LABOR
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Hearing Date:  August 11, 2014
CLAIMANT:
EMPLOYER:
SHELLY A EHLERS
CHUGIAK SENIOR CITIZENS INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Shelly Ehlers
None
CASE HISTORY

The claimant timely appealed a July 23, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on April 18, 2012. She last worked on June 26, 2014. She worked full time as a care provider.
The claimant was scheduled to work at 10:30 p.m. on Friday, June 27, 2014. Early that evening, she was notified that her 27-year-old niece passed away. The claimant immediately contacted her supervisor to let her know that she was trying to get a flight out of Alaska and would not make her scheduled shift. The claimant found coverage for her shift that night. She did not find anyone to cover her shift on Saturday. The claimant was not scheduled to work on Sunday and Monday. 
On Monday, June 30, 2014, the claimant sent a text message to her supervisor asking to have paid leave for her missed shift on Friday night. The supervisor responded by text that she, “got it.” The claimant had not contacted her supervisor about how much longer she would be absent because she was grieving, not thinking clearly, and her sister was still deciding when to have the funeral.  
On Tuesday, July 1, 2014, the claimant’s supervisor sent the claimant a text message asking if she was working that night. The claimant responded that she was still in Washington, and her niece’s funeral was on Friday. The supervisor responded, “Wow, you’ve totally have left me hanging” and soon after the supervisor texted, “I’ll have Ethel mail your last check. . .”

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The employer did not participate in the hearing. The employer’s documentary evidence is considered hearsay evidence, unsupported by sworn testimony of the claimant’s supervisors or co-workers. Hearsay evidence is insufficient to overcome direct sworn testimony.

The claimant’s absence was due to an unexpected death in the family, and she notified her supervisor immediately. Although she could have been clearer and more diligent in her communication with the employer, her lapse in follow through was understandable under the circumstances. Therefore, the claimant was terminated for reasons other than misconduct in connection with the work.
DECISION
The determination issued on July 23, 2014 is REVERSED. Benefits are ALLOWED for the weeks ending July 5, 2014 through August 9, 2014, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 12, 2014.







       Kimberly Westover






      Kimberly Westover, Hearing Officer

