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STATEMENT OF THE CASE

On August 1, 2014, the claimant filed a timely appeal against a determination denied benefits under AS 23.20.378 and AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant
· was able to and available for work during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant established a new claim effective January 19, 2014. The claimant received an Unemployment Insurance Claimant Handbook, but he did not read the handbook. He filed biweekly certifications for unemployment benefits on the dates as he was instructed, using the Employment Security Division’s website. On some occasions the claimant’s spouse, daughter, or sister filed and/or aided the claimant to file his biweekly certifications.
On March 28, 2014, the claimant traveled from Anchorage, Alaska to Chickasha, Oklahoma. He stayed with his daughter in Oklahoma while he talked to various people about possibilities of employment. He did not apply with employers or speak to individuals with hiring authority. He did not find any work. In April, the claimant went to Missouri and visited a friend with whom he had worked. The friend thought the claimant might get hired with him on his job. The claimant went to the job site but was not hired. 

On June 29, 2014, the claimant left Oklahoma and traveled to Bullhead City, Arizona. He stayed with his sister. He talked to his brother-in-law about his work. Nothing was available. He also talked to other individuals about work. He did not apply for work or speak to individuals with hiring authority.
The claimant is a member of the carpenters’ union. He is registered in Alaska on the union’s “out of work” list. He believed that the union was searching for work for him in Alaska while he was searching for work in other states. He did not register with the union in Oklahoma, Missouri, or Arizona while visiting in those states. He did not register with any of the states’ employment service agencies.
On the claimant’s biweekly certifications for weeks ending March 29, 2014 through July 5, 2014, the question “Did you travel?” was answered “no.”  The claimant’s spouse completed the certification for week ending March 29, 2014. The certifications for the weeks ending April 5, 2014 through June 21, 2014 were completed by the claimant or his daughter. The certifications for weeks ending June 28, 2014 through July 5, 2014 were completed by the claimant’s sister. The claimant stated that he failed answered the question correctly due to ignorance. He did not know that he was to report travel.

The claimant returned to Alaska during the week ending July 12, 2014.

STATUTORY PROVISIONS

AS 23.20.378.  Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.
(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

8 AAC 85.350.  Able to work and available for suitable work.


(b)     A claimant is considered available for suitable work for a 


        week if the claimant


       (1)  registers for work as required under 8 AAC 85.351;


       (2)  makes independent efforts to find work as directed under  
                               8 AAC 85.352 and 8 AAC 85.355;


       (3)  meets the requirements of 8 AAC 85.353 during periods of 

                       travel;


       (4)  meets the requirements of 8 AAC 85.356 while in training;


       (5)  is willing to accept and perform suitable work which the                                   claimant does not have good cause to refuse;


       (6)  is available, for at least five working days in the week, to respond                       promptly to an offer of suitable work; and


       (7)  is available for a substantial amount of full-time employment.

8 AAC 85.353. Travel Claims.

(a) The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. 
(b)
     A claimant is available for work while travelling only if the claimant is travelling 
       (1)     to search for work; 
       (2)     accept an offer of work which begins  within 14 days after the        claimant’s departure; or


     (3)     establish or return to a residence immediately following the             claimant’s discharge from the armed forces
(c)      A claimant who travels in search of work must make reasonable


efforts to find work, in the area of the claimant’s travel, by 

        (1)     contacting an employment office; 

        (2)     making at least two in person employer contacts; 


    (3)     registering with the local chapter of the claimant’s union                     that has jurisdiction over the area of the claimants travel. A           claimant who has previously registered with the local union           that has jurisdiction over the area of the travel is available             for work if the claimant makes contacts as required by the             union to be eligible for dispatch in the area of the travel; or


         (4)     
attending in person a pre-arranged job interview.

(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling 
         (1)     to accept an offer of work that begins 14 days after the                    claimant’s departure; or

         (2)     to establish or return to a residence immediately following             the claimant’s discharge from the armed forces.
CONCLUSION

The first issue is whether the claimant was available for and able to work during the weeks of March 29, 2014 through July 5, 2014.

Regulation 8 AAC 85.350 holds in part that a claimant must be available at least five working days of the week to respond promptly to an offer of suitable work. The claimant left Anchorage, Alaska on Friday, March 28, 2014. The claimant normally works as a carpenter or millwright. That industry normally works seven days per week. Thus, the claimant was available for work five working days of the week ending March 29, 2014.
Regulation 8AAC 85.353 requires that a claimant traveling in search of work must show reasonable efforts to obtain work in the area in which the claimant is traveling. This is done by contacting the local employment office in the area of travel, making at least two in person contacts with employers in the area of travel, registering with the local union hall with jurisdiction in the area in which the claimant is traveling, or attendance at a pre-arranged in person interview. The claimant has not shown that he met these requirements for the weeks ending April 5, 2014 through July 5, 2014. 

Therefore, the Tribunal finds the claimant was not available for work under 
AS 23.20.378 for the weeks ending April 5, 2014 through July 5, 2014. 
The second issue is whether the claimant knowingly made a false statement or misrepresentation in connection with the claim.

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Comm. Dec. 79H-149, 9/14/79.
The question “Did you travel?” is simple and unambiguous. The question cannot be misunderstood. The claimant was obviously not at home, therefore, he traveled. It must be held that he misrepresented his eligibility on the certifications for benefits for the weeks ending March 29, 2014 through 

July 5, 2014.
In Gunia, Comm. Decision No. 9322653, July 16, 1993, the Commissioner of Labor stated, in part, regarding agents:

We have previously held that "The failure of a party's agent … to act is not such a circumstance [to grant reopening]." 

Although the above-cited case deals specifically with the granting of the reopening of a hearing, the principle is the same as in this matter: it is the claimant, himself, who bears the responsibility of his agent’s actions. If the agent fails to act or acts but makes a mistake, it is the claimant who must suffer the consequences.

The claimant’s spouse, daughter or sister completed or helped him complete his biweekly certifications during the weeks in question. By authorizing the spouse, daughter, or sister to act on his behalf, the claimant made them his agent. As in Gunia, a claimant is held responsible for the actions of his agent. 

Therefore, the claimant is found to have knowingly misrepresented his eligibility for benefits for the weeks in question and is disqualified under 

AS 23.20.387 for the weeks ending March 29, 2014 through July 5, 2014.
AS 23.20.390 states an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits.

DECISION

The notice of determination and determination of liability issued in this matter on July 14, 2014 is AFFIRMED in its entirety.

· That portion of the determination holding that the claimant’s benefits are denied under AS 23.20.378 is AFFIRMED. Benefits remain denied for the weeks ending April 5, 2014 through July 5, 2014.
· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. Benefits remain denied under AS 23.20.387 for the weeks ending March 29, 2014 through July 5, 2014 and for the weeks ending July 19, 2014 through July 11, 2015.

· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable for the repayment of benefits paid and the additional penalty. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 19, 2014.


  Tom Mize


Hearing Officer
