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STATEMENT OF THE CASE

On August 14, 2014, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on September 4, 2012. The claimant last worked on July 18, 2014. At that time, the claimant normally worked full time as program technician.  The claimant was paid an hourly wage.

The claimant resigned her position because she believed that she was working in a hostile and unprofessional environment. She believed that her supervisor treated her differently than other employees. The supervisor often told other employees that the claimant was not to be asked questions because she did not have a bachelor degree. The claimant had worked for the employer longer than the other employees. 
The claimant had sent several e-mails to persons with authority over the supervisor requesting relief of the perceived hostility of the supervisor. After several e-mails to human resources, the human resources person set up a meeting for September 25, 2013 with the claimant and the supervisor. Both the claimant and the supervisor attended the meeting. For a very short period following the meeting, the claimant believed that the environment at work improved. The improvement did not last very long.
On June 11, 2014, the supervisor gave the claimant a written warning for giving directions to new staff in direct violation of the supervisor’s instructions not to give directions to new staff. The claimant asked what specific directions she had given new staff but the supervisor would not tell her. The claimant recalled telling one new employee to remove her personal stuff from the files and replying to another new staff person’s direct question about a general topic. 

In the same written warning the claimant was warned that she should not call the Anchorage office with any questions about processes or procedures without permission of the supervisor. Both the claimant and the employer agree that the claimant is the only employee that has been written up for contacting the Anchorage office. Other employees are also guilty of the same offense but were not given warnings.
On July 18, 2014, the supervisor assigned the claimant to be in charge of the office while the supervisor conducted an interview. The claimant was concerned about this role as she had recently been warned not to give direction to other employees. She sent an e-mail to the supervisor requesting clarification about her role of being in charge of the office. The claimant did not get a response before the supervisor left for lunch. The claimant met the supervisor after lunch and asked if she had read her e-mail. The supervisor told the claimant she was not going to discuss the issue right then. The claimant was supposed to be in charge of the office shortly after lunch.
The claimant took this statement as another way of the supervisor demeaning her. The claimant believed that going through the human resources person had failed. It had taken multiple e-mails to get a meeting with human resources. She believed that she would never be treated with any respect by her supervisor. She did not believe that the grievance procedures would alter her supervisor’s attitude towards her. She believed that she would always be treated differently from the other employees and continue to be belittled. She resigned immediately.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).

CONCLUSION

In Keywehak, 4BE-03-0205CI, April 21, 2004, the Superior Court held in part;

In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). There is no violation, however, "if the victim does not subjectively perceive the environment to be abusive" because the conduct "has not actually altered the conditions of the victim's employment." Id….
The facts elicited here, however, do not establish the troubles Keywehak faced on and off work were chronic in nature. Chronic is defined as "lasting a long time or recurring often." WEBSTER'S NEW WORLD DICTIONARY, at 255 (2nd College ed. 1972)….
An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this  presumption….

This current matter differs from Keywehak, in that the issues faced by the claimant were chronic in nature. The supervisor continued to belittle the claimant and to point out to other staff that the claimant lacked a bachelor degree. The claimant was counselled for matters for which other employees were not counselled. She believed that she would continue to be belittled by her employer.
(A worker) must pursue all reasonable options prior to leaving the employment. An option is reasonable only if it has some assurance of being successful. An alternative which is merely an alternative for its own sake is not reasonable. Therefore, there must be foundation laid that the option does have some chance of producing that which the employee desires. Ulmer, Comm. Dec. 87H-EB-177, November 23, 1987.
The claimant has shown that approaching management did not alter the conduct of the supervisor significantly. Therefore approaching human resources again for the same issue is not a reasonable alternative.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily quit work with good cause.

DECISION

The notice of determination issued in this matter on July 29, 2014 is REVERSED. Benefits are allowed for the weeks ending July 26, 2014 through August 30, 2014. The reduction of benefits is restored, and the claimant is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 2, 2014.
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