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CASE HISTORY

The claimant timely appealed an August 21, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on April 17, 2004. He was promoted to the position of a full-time delivery driver on December 1, 2013. He last worked on August 7, 2014. 

On January 10, 2014, the claimant received a written warning about using a cell phone and failing to use a seat belt while driving a company vehicle. On 
February 10, 2014, the claimant received a written warning after he damaged his work vehicle. The claimant understood that a third warning within a 12-month period could result in discharge.

There are several different signature standards for package deliveries that were specified by the sender. If a package required a signature, it was marked on the package and indicated on the driver’s handheld scanner. Most packages were not sensitive and did not require a signature. Some packages required an adult/indirect signature, which meant an adult had to accept and sign for the package. If a package was marked adult/indirect, the driver must ask for identification and check that the individual is 21 years old. The individual then signed for the package, and the driver typed in their first initial and last name. If the signature was illegible, the driver was expected to ask for the name.
On July 29, 2014, the claimant delivered a package that required an adult/indirect signature. The claimant checked the individual’s identification to establish their age and had the person sign for the package. The claimant could not read the signature. He did not ask for the person’s last name, he entered the name as “neighbor.” The claimant stated that he did not believe it was wrong to write in neighbor if he could not read the provided signature.  

On August 7, 2014, the customer that sent the package complained that the package was not delivered. The claimant initially told the employer that the person’s name was “neighbor.” However, that was not true. He gave that answer because he was concerned about getting and trouble. 

After investigation, the employer found several other deliveries where the claimant received a signature on a delivery but entered “neighbor” instead of a name. On August 8, 2014, the claimant received a third written warning. The employer terminated the claimant that same day for receiving a third disciplinary warning in a 12-month period.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means


(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. .  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982
Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. Brown, Comm’r Dec. No. 9225760, July 6, 1992.

The claimant’s assertion that he did not realize he was doing anything wrong was simply not credible. The only purpose for obtaining a signature on a package delivery is to verify who accepted the package. There was no reasonable explanation for failing to properly enter the name of the person that accepted the package. Furthermore, the claimant obviously knew his actions were wrong because when questioned about the delivery he was concerned about getting in trouble and provided false information.

While the claimant’s previous warnings were not related to package delivery issues, the warnings specifically notified the claimant that his job was in jeopardy. 
Failure to properly handle and deliver packages was clearly not in the employer’s best interests. The claimant’s carelessness is handling important deliveries amounted to gross negligence, which is misconduct in connection with the work. Therefore, the claimant was discharged for misconduct in connection with the work.
DECISION
The determination issued on August 21, 2014 is AFFIRMED. Benefits remain DENIED for the weeks ending August 16, 2014 through September 20, 2014. The maximum benefit entitlement remains reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 18, 2014.
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      Kimberly Westover, Hearing Officer

