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The claimant timely appealed an August 12, 2014 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on February 3, 2014. She last worked on June 15, 2014. She worked full time as a housekeeper on the North Slope. The work was cyclical. The claimant worked 12-hour days, seven days a week, and she was scheduled to work three weeks on and three weeks off. 

On April 2, 2014, the claimant was involved in a personal conflict with her roommate/coworker. The employer warned the two housekeepers not to have any contact and assigned them to different rooms. The claimant was also warned for the second time about being loud and disruptive after 9:00 p.m. 

On May 12, 2014, the employer questioned the claimant about a client complaint that a housekeeper had gone through his personal things in his room. The claimant denied going through anyone’s things. 

On May 15, 2014, the claimant received her 90-day evaluation, which was subpar, and she did not receive a raise. She was upset and vented about the evaluation and her pay to coworkers. 
Shortly thereafter, her supervisor counseled her about inappropriate conversations at work, specifically stating that she should refrain from complaints about work, pay and her evaluation. 
The employer held regular safety meetings to address concerns. The employer instructed all staff present at the safety meetings to refrain from discussions about personal affairs, dissatisfaction with working conditions and wages in the work place. 

On May 28, 2014, the claimant missed her flight to work because she was incarcerated for DUI (driving under the influence of prescription medications). 

She took the next flight and arrived later that afternoon. When she arrived, she was tested for intoxicants because her speech was slurred, her eyes were black and drawn and she appeared to be “on something.” She passed the drug and alcohol tests. However, she was written up for missing her flight, and she was deemed unfit for duty and not allowed to work that evening.  

On June 6, 2014, a client complained about inappropriate conversations the claimant had with him regarding her personal criminal history, her prescription drug use, her dislike of the job, the manager and her wages. 

On June 7, 2014, the claimant denied the allegations and accused the client of sexually harassing her. The employer instructed her not to discuss the complaint or have any contact with the client. 

On June 9, 2014, the client complained that the claimant confronted him about talking to her supervisor. The claimant denied confronting the client. 

The employer instructed both parties to have no further contact. 

On June 10 & 11, 2014, the claimant overslept. A coworker had to wake the claimant up at the start of her shift. 

On June 15, 2014, two hours into her shift, the claimant told her supervisor that she had been up all night with a tooth ache. The supervisor noted that she was unfit for duty and arranged a flight back to Anchorage that afternoon, which was three days before the end of her work cycle. A coworker drove the claimant to the airport that afternoon. 

On June 15, 2014, the coworker (Brenda) returned from the airport and complained that the claimant ranted the whole way to the airport about the employer, the supervisor, the wages, the evaluation, her personal issues, her DUI, etc. The claimant denied discussing anything inappropriate with Brenda. 

On June 16, 2014, the employer received complaints from another housekeeper (Terri) and three clients who said the claimant looked like she was “on something” and about her inappropriate conversations about her criminal history, her prescription drug issues, her dislike of the other housekeepers and her supervisor, her dissatisfaction with MagTec and her wages. 

On June 16, 2014, the employer discharged the claimant for her attendance issues and her disruptive behavior (gossiping) that was progressively getting worse. The claimant denied all allegations of gossiping. 
She claimant argued that 1) the roommate she had issues with in April 2014 was discharged because of her behavior; it was not the claimant’s fault, 2) she talked to Terri and Kelly about her frustrations because they were friends outside of work, and 3) the employer’s documentary evidence (the written witness statements) were either falsified or written under coercion by the employer. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
Although this was a difficult call, the Tribunal finds the employer’s evidence was slightly more convincing. It is true most of the documentary evidence in the hearing file was hearsay in nature, unsupported by the sworn testimony of the parties’ who authored them. However, both of the claimant’s supervisors testified to the controversial nature of the claimant’s communication and interaction with staff and clients. Furthermore, even if the written statements of the claimant’s coworkers were coerced, the fact remains that it simply is not logical that an employer would solicit two of its clients into a controversial employment dispute. 

Therefore, the preponderance of the evidence is that the claimant was discharged for disruptive comments and behavior after warning, which is misconduct connected with the work. 
DECISION
The determination issued on August 12, 2014 is AFFIRMED. Benefits are DENIED for the weeks ending June 21, 2014 through July 26, 2014. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 3, 2014.







       Kynda Nokelby






      Kynda Nokelby, Hearing Officer
