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STATEMENT OF THE CASE

On September 2, 2014, the claimant filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected to the work.

FINDINGS OF FACT

The claimant began working for the employer on May 25, 2010, when the employer purchased the business from the previous owner. The claimant last worked on July 31, 2014. At that time, the claimant normally worked full time as a delivery driver.  The claimant was paid an hourly wage.
On July 31, 2014, the claimant went to the owner to complain about a person that had been rehired and placed on his shift. The claimant had told the employer that he did not want to work with this individual because the individual had not reported to work and had not called in previously, which had cause the individual’s discharge. This situation had occurred with this individual previous to this discharge.
The claimant was upset that the individual had been rehired. He argued with the owner about the rehiring of the individual. The claimant asked the owner if she was choosing between him and the individual. He threatened to quit work. The owner told the claimant to go home. The owner meant this to mean go home and cool off. The claimant understood that she meant to go home and cool off. He gave her the company credit card. He left the credit card at work each day.

The claimant went to clock out for the day. The owner’s husband told the claimant that he was tired of the claimant’s threats to quit work. The claimant had threatened to quit six months previously and one year previously. The claimant had been told on the last occasion that if he quit again it would be permanent. The claimant recalled the husband told him to “get the f--- out.” The claimant voluntarily gave the keys to the husband and left. He was not asked for the keys. He returned later because he had given an incorrect key to the employer. He asked about his check. The owner told him it would be ready the next pay day.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or

(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)      leaving work due to a disability or illness  of  the claimant that makes it impossible for the claimant to  perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2)
leaving work to care for an immediate family member who is ill or has a disability;
(3)
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;
(4)
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s


(A)
discharge from the military service; or


(B)
employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;
(6) 
leaving work in order to protect the claimant or the claimant’s immediate family members from harassment or violence;
(7)
leaving work to accept a bona-fide offer of work that offers     better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reason for the work not materializing must not be due the fault of the worker;

(8)
other factors listed in AS 23.20.385(b).


(d)
“Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means



(1)
a claimant’s conduct on the job, if the conduct shows a 



willful and wanton disregard of the employer’s interest, as a 



claimant might show, for example, through gross or repeated 


negligence, willful violation of reasonable work rules, or 



deliberate violation or disregard of standards of behavior that 


the employer has the right to expect of an employee; willful 



and wanton disregard of the employer’s interest does not 



arise solely from inefficiency, unsatisfactory performance as 



the result of inability or incapacity, inadvertence, ordinary 



negligence in isolated instances, or good faith errors in 



judgment or discretion; 

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm. Dec. 87H-UI-265, September 29, 1987. Alden, Comm. Dec. 85H-UI-320, January 17, 1986.

In determining whether a separation from employment is a discharge or a voluntary quit the Tribunal must decide whether the claimant or the employer was the party that took the action that caused the separation. 

A Hearing Officer must base his decision on a "preponderance of evidence." Patterson, Comm. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The claimant was told to go home by the owner and the owner’s husband. The claimant was not asked to surrender any of the employer’s property, such as the keys or the credit card. Although it may have been his practice to leave the credit card, it was not required of him. The claimant may have surrendered the keys because of the language used by the husband, but there was no request to surrender the keys. The employer treated the separation as a voluntary quit because the claimant was not paid until the regular payday. Had the employer considered the separation a discharge, the employer would have been required under AS 23.05.140(b) to provide his pay within three days. Therefore, the Tribunal concludes that the claimant had a choice to remain employed but chose not to do so.

It must now be decided if the claimant had good cause to leave his employment.

"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm. Decision 84H-UI-324, February 22, 1985.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm. Dec. 86H-UI-310, October 31, 1986.  
The claimant left work because he disagreed with a decision made by the employer to rehire an individual that had been previously fired. The hiring or firing of an employee does not necessarily alter an agreement of hire or change the working conditions. Such actions are within the prerogative of the employer. The claimant has not brought forth evidence that shows anything other than the claimant did not want to work with this individual. As in Stevens and Shelton, the claimant has not met his burden to show good cause for leaving work voluntarily.
DECISION

The notice of determination issued in this matter on August 27, 2014 is AFFIRMED. Benefits remain denied for the weeks ending August 2, 2014 through September 6, 2014.  The maximum payable benefits remain reduced by three times the weekly benefit amount, and the claimant is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 18, 2014.


Tom Mize

Hearing Officer

