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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 14 1410  Hearing Date: September 22, 2014
CLAIMANT:

ANDREW P FIELD

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Andrew P. Field
None

CASE HISTORY AND FINDINGS OF FACT
Timeliness

The claimant filed an appeal against a June 7, 2013 determination that denied unemployment benefits under AS 23.20.378 on the ground that he was not available for full-time work. 

The claimant had previously undiagnosed mental health issues that impaired his cognitive thinking, affected his physical health and made it difficult for him to remember and process routine tasks. He has been homeless for years and receives his mail at various homeless shelters. 

On June 10, 2013, the Division mailed the determination under review to a temporary general delivery address in Anchor Point that the claimant had provided. The claimant left Anchor Point shortly after providing that address. He did not receive the notice. 

On October 17, 2013, the Division issued a redetermination regarding the underlying issue and changed the claimant’s address. The claimant remembered calling the unemployment office to find out if there were any other benefits available. He was approved for one additional week of benefits. He does not recall whether the claim specialist he spoke with offered to take his appeal or not. He stopped filing for benefits at that time because he understood he was out of money on his claim. 

Sometime later, the claimant was referred to mental health counselors at the Brother Francis Shelter and at Providence Hospital. He was diagnosed with post-traumatic stress disorder and memory deficit and prescribed several medications. He receives assistance with basic daily matters while he looks for work. His caseworker recently noticed that his unemployment insurance benefits were denied, and he was responsible for an overpayment. She advised him to file an appeal, which he did on August 29, 2014. 

PROVISIONS OF LAW

Timeliness

AS 23.20.340 provides in part;  

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

Timeliness

Under Alaska law and regulation, a determination becomes final 30 days after it is mailed or served. The Appeal Tribunal has no authority to hear a matter once it is final. The finality period can be extended for a reasonable period of time if the appellant can show that some circumstance beyond his control prevented the timely filing. 

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

The claimant was credible. His mental health issue was a circumstance beyond his control that prevented the timely filing of his appeal. Therefore, the Tribunal chooses to give the claimant the benefit of the doubt regarding the lengthy delay in filing his appeal. His appeal is accepted as timely filed, and the issue now becomes whether he was available for full-time work during the period under review. 

FINDINGS OF FACT

Availability for Work

The claimant established an unemployment claim effective December 25, 2011. He registered for work and posted a resume online with the Alaska Labor Exchange System (ALEXsys). His customary occupation was commercial fishing and fish processing work. He worked any/all days of the week during his seasonal periods of employment. 
The claimant filed claim certifications by telephone every other week. He exhausted regular unemployment benefits and filed for three consecutive tiers of emergency unemployment compensation (EUC).  

In 2012, the claimant worked for Express Services as a bell-ringer during the Christmas holidays. He last worked on December 6, 2012. He was several hours late for his last scheduled shift because of a snowstorm and challenges with public transportation that day. He was not scheduled for any more work. 
On December 12, 2012, Express Services called the claimant and offered him work scheduled for that day. The claimant was doing volunteer work at his church at the time the employer called, and it would have taken an hour or two to get to the job site by bus. The claimant turned down the offer of work that day. 

On February 15, 2013, Express Services called the claimant and offered him work that day driving a forklift. The claimant did not have a valid driver license, and he had never driven a forklift before. He turned down that offer of work. 

The claim center denied the claimant’s benefits under AS 23.20.378 for the weeks ending December 15, 2012 through October 12, 2013, when the claimant stopped filing. There was no evidence the claim center addressed a potential work refusal under AS 23.20.379(b). 
PROVISIONS OF LAW
Availability for Work

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
CONCLUSION

Availability for Work

Under 8 AAC 85.350(b)(5), in order to be considered available for work, a claimant must be willing to accept and perform suitable work which he does not have good cause to refuse. The disqualification period associated with a claimant’s availability for work is considered on a weekly basis. The disqualification period for refusing suitable work carries a six-week disqualification period, which begins the week suitable work is refused. In some cases, where a claimant misses one day of work due to a circumstance such as childcare or illness, the only issue is the claimant’s availability for work. However, that does not appear to be the case here.  

The claim center disqualified the claimant from receiving benefits for the entire period of December 9, 2012 through October 12, 2013, which seems to be premature based on the testimony and documentary evidence regarding the two offers of work that the claimant refused. The matter is remanded to the Unemployment Insurance Claim Center for consideration under 
AS 23.20.379(b), and then AS 23.20.378, if deemed necessary. 


DECISION
The determination issued on June 7, 2013 is REMANDED to the Unemployment Insurance Claim Center for consideration and issuance of a determination under AS 23.20.379(b) and then AS 23.20.378, if deemed necessary. 
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APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 22, 2014.







      Kynda Nokelby



                                  Kynda Nokelby, Hearing Officer

